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THE REASONING ABOUT EVIDENCE IN TAX MATTERS1
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Abstract 

The article deals with reasoning about evidence in tax matters. The Author of the 
article analyses common errors in comprehending of evidence by tax administrators. 
The Author classifi es these errors into two types: incorrect evaluation of burden of 
proof and incorrect allocation of the burden of proof. The main goal of the article is 
to examine, how to assess the burden of proof in tax matters. The article examines 
the rational limitation of the scope of evidence burden that should be respected by 
tax administrator in tax proceedings. Moreover, the article advocates the application 
of a rule in dubio mitius in respect to reasoning about evidence.
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1 Introduction

Obtaining of evidence is typically divided into three phases: seeking of evidence, 
taking of evidence and evaluation of evidence (Záhora, 2013:20). Strict division 
of collection of evidence into these distinct phases is often not needed because of 
taking evidence and evaluation of evidence often overlap. Therefore we can talk 
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about the collection of evidence on one hand and the comprehending of evidence on 
the other (as a term for taking of evidence and evaluation of evidence).

Collection of evidence includes every activity of the tax administrator which seeks 
to obtain the source of information (source of evidence) for tax administration. Term 
comprehending of evidence means every procedural activity which seeks to extract 
information from the source of evidence, to record information in the legal form and 
to transform all recorded information into the decision on factual circumstances of 
a tax case (Babčák, 2015). The factual fi ndings of the tax administrator are recorded 
in minutes and offi cial records (sect. 19 of Act no. 563/2009 on Tax Administration 
and on amendments and supplements to certain laws, hereinafter as “Tax Code”) or 
in obiter dictum of a decision (sect. 65/5 of the Tax Code). 

We can, therefore, classify errors in the collection of evidence during tax 
administration into two categories: errors in the collection of evidence and errors 
in comprehending of evidence. Error in the collection of evidence occurs in the 
situation when tax administrator does not obtain suffi cient sources of evidence 
for the decision. Errors in comprehending of evidence include two types of errors: 
incorrect evaluation of burden of proof and incorrect allocation of the burden of 
proof.

However, various types of errors concerning evidence often do not occur separately. 
Incorrect evaluation of burden of proof may lead to error in the collection of pieces 
of evidence. For example, if tax administrators think that burden of proof is on 
the taxpayer than tax administrators do not obtain evidence about actions of the 
taxpayer establishing the case for abuse of tax law, although taxpayer provides all 
evidence needed to prove that taxable transaction actually happened. Therefore 
tax administrators often make mistake in the assessment of the taxable transaction 
and incorrectly rule that taxable transaction did not happen. This decision of 
tax administrators may be declared unlawful by the court. In this stage, the tax 
administrators cannot repeat tax audit and opportunity for obtaining evidence 
related to abuse of tax law/ tax evasion is lost afterward.

In the article, we focus our attention on the errors of comprehending of evidence. 
The main goal of the article is to examine, how to assess the burden of proof in 
tax matters. In the research presented in this article method of logical analysis, 
deduction and method of logical synthesis are used. Our conclusions are based 
primarily on the grammatical and systematic interpretation of legal provisions.
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2 Incorrect Evaluation of Burden of Proof

2.1 Burden of Proof in Tax Administration

As we mentioned earlier incorrect evaluation of burden of proof constitutes an 
error in comprehending of evidence. Generally, term objective burden of proof 
means “a rule which prescribes how the state authority / judge should decide on the 
merits if the relevant fact of the case is not proved and therefore a state of objective 
uncertainty occurs” (Macur, 1995: 13). General rule for allocation of burden of 
proof in tax matter between tax administrator and tax person participating at the 
tax administration (hereafter “taxpayer”) contains section 24 of the Tax Code: 
taxable payer shall prove facts which have an impact on correct tax determination 
and facts which it is obliged to state in its tax return or other fi lings which it is 
obliged to submit pursuant to special regulations and credibility, correctness and 
completeness of records which it is obliged to keep (sect. 24/1/a and 24/1/c of Tax 
Code). On the other hand, tax administrator shall prove (sect. 24/3 of Tax Code) 
facts regarding actions performed towards the taxable payer which are decisive for 
correct tax inquiry. 

Moreover, the taxpayer shall prove facts which it has been asked to prove by the tax 
administrator in the course of a tax audit or tax proceedings (sect. 24/1/b of Tax 
Code). In that regard, the tax administrator has the competence to create the burden 
of evidence for the tax payer. However such competence of tax administrator is 
limited by actual circumstances of the tax matter. Therefore tax administrator can 
only create the burden of evidence concerning facts directly stated by taxpayer (or 
facts/statements which are included in taxpayers´ records) (Kobík, Šperl, 2005: 15).

Notwithstanding such limitation, we recognize further limits in the scope of the 
burden of evidence in tax matters. The course of taxable event / transaction produces 
the only certain number of material evidence. Therefore taxpayer is always limited 
in the scope of possible evidence according to the particular circumstances of 
taxable event(s) (which is under consideration during tax proceedings). The taxpayer 
cannot provide more material evidence than actually exists (was created) in a tax 
matter. Therefore even in cases when the burden of proof is on the taxpayer, there 
are specifi c/rational limits for the burden of evidence in each particular tax case.

The assessment of burden of proof depends on the assessment of limits of the 
burden of evidence. It seems that burden of proof is not the static rule (Svoboda, 
2009: 38), but the burden of proof has certain “weight” according to circumstances 
of the actual tax matter. Tax administrators often do not consider suffi cient the 
evidence that is provided by the taxpayer to prove facts of the tax matter, even in 
cases when the taxpayer had exhausted / fulfi lled his burden of evidence within the 
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rational limit. Such incorrect evaluation of burden of proof by tax administrator 
consequently results in wrong refusal to recognize the tax right of the taxpayer.

We are of the opinion that such evaluation of tax burden is erroneous. In that 
regard, we may point to the wording of section 24/2 of Tax Code, which states that 
Tax administrator shall lead the collection of evidence, while it shall make sure 
that facts necessary for tax administration purposes are identifi ed in their possible 
entirety, and it shall not be only bound by proposals of taxable entities. From 
stated legal norm results that evaluation of pieces of evidence always follows the 
actual circumstances of the tax case. Also, word “possible” implies that collection 
and evaluation of evidence cannot lead to the situation in which then the taxpayer 
is obliged to prove facts beyond reasonable possibility. This conclusion is the 
generalization of the negative theory of evidence, which states that something that 
did not happen cannot be supported by evidence (because evidence of such event 
just does not exist). Therefore evidence that does not exist cannot prove something 
that actually happened. Therefore, proper evaluation of burden of proof always 
consists of the assignment of “weight” to the burden of proof in particular matter 
according to types and the possible number of evidence that may/should exist in 
particular tax case.

2.2 Different Categories of Evidence

Tax law (as an independent legal branch) prescribes for tax entities certain evidence 
that should create/ have to provide to prove facts of the tax case. Such evidence is 
primarily in the form of records that tax entities should keep. With this in mind, we 
can classify the source of evidence in tax matters into four categories:

a) sources of information prescribed by law: tax entities have the duty to collect/ 
create certain sources of information for example accounting document, 
invoices etc. In case of the tax audit, tax entities are obliged to provide these 
sources of information to tax administrator as evidence in tax proceedings,

b) sources of information that are usually/ typically created during the business 
transaction in the normal course of business activities (written contracts 
etc.). These are not evidenced in the actual tax case but serves as examples 
of evidence that might occur in connection with the certain business 
transaction. Tax administration according to his experience can rationally 
expect certain sources of information created in similar business operations,

c) sources of information that should have been created in the actual tax case,
d) sources of information that taxpayer actually provides as evidence to tax 

administrator.
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Every absence of the certain source of information that is relevant for decision in 
tax matter creates the evidential gap that should be addressed by tax administrator 
in the phase of comprehending of evidence. Even if the sources of information 
are provided to tax administrator thus forming an evidence of tax case, they may 
have certain defects. First types of defects are defects in formal requirements. 
Second types of defects are defects in credibility. Defects in credibility occur when 
information that follows from the certain source of evidence contradicts information 
obtained from other sources of evidence. Every defect in the credibility of evidence 
should be addressed by the tax administrator in the phase of comprehending of 
evidence.

In case of sources of information falling into category c) – for example contracts, 
any defect in formal requirements: for example contracts which should be in 
writing are concluded only orally, might constitute defects in credibility as well. 
But it is not always the case; defects of formal requirements of evidence do not 
necessarily constitute the defect in credibility. If the evidence has the defect in 
formal requirements but it is credible and offers clear information about transaction/ 
legal relation in question, the tax administrator should not disregard such evidence 
as invalid (e.g. evidence that is not capable to prove information that such source 
of evidence should incorporate). This is also true of evidence in category a) e.g. 
sources of evidence prescribed by tax law (for example invoice).

The situation is different when the taxpayer does not provide prescribed sources 
of information falling into category a): therefore by his own omission creates 
the evidential gap. Tax entities have duty prescribed by law to keep track/create 
sources of information for certain business activities. If the taxpayer does not fulfi ll 
this obligation, tax administrator can refuse to recognize some of tax right of the 
taxpayer.

Often tax administrator expects from the taxpayer to provide certain types of 
evidence (according to his experience from similar tax matters): for example, 
if the taxpayer obtains goods, tax administrator may expect that taxpayer has 
the warehouse for storing goods. Difference between evidence expected by tax 
administrator due to his experience and evidence that is provided by the taxpayer is 
an example of contradiction between evidence falling into category b) and evidence 
falling into category d). However, it is important to mention that this contradiction 
does not constitute an evidential gap, but serves merely as an indication of potential 
misconduct on part of the taxpayer. The indication is not evidence, therefore, could 
not directly prove any fact of the tax matter. If the non-contact taxpayer (e.g. the 
taxpayer who does not collaborate with tax authority) was one of the taxpayers 
in the chain of taxable transactions, it indicates that other taxpayers might have 
participated in tax fraud. But such suspicion cannot automatically lead to the 
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conclusion that other taxpayer in fact knowingly participated in tax fraud. Every 
suspicion of tax administrator must be proved by corresponding evidence: but in 
that case the burden of proof shifts to the tax administrator.

The most important is a connection between sources of information falling into 
category c) and sources of evidence falling into category d). Unlike the previous 
situation, these sources of information are not only “typical” or “possible” but must 
actually exist for the transaction to ever happen. To know which kind of sources of 
information should have existed in a certain tax case, the tax administrator must 
examine actual circumstances of the transaction/event. These circumstances cannot 
be inferred only from “formal” evidence e.g. from accounting records or tax returns 
of the taxpayer. Tax administrator should as soon as possible obtain testimony from 
the taxpayer about actual circumstances of the transaction.

Tax administrator can infer from the circumstance of the business transaction 
described by the taxpayer in his testimony or in testimonies of other persons 
working for the taxpayer what sources of information were created during this 
transaction. For example, if the taxpayer testifi es that the goods were dispatched by 
shipping company then such transaction should have created sources of information 
in form of contract with the shipping company, contract with the buyer of goods, 
testimonies of persons acting for shipping company and testimony of persons 
acting for buyers. Subsequently, tax administrator can ask from the taxpayer to 
provide these sources of information as evidence for tax audit / tax proceedings. 
If the taxpayer fails to provide evidence to support his statements about actual 
circumstances of the business transaction, tax administrator should conclude that 
the taxpayer does not carry his burden of proof.

Therefore is of vital importance for tax administrators to differentiate between 
evidence that should have been created (according to the common course of events) 
and sources of information that according to own statements of the taxpayer were 
actually created in course of the transaction.

To know actual circumstances of the transaction enables the tax administrator to 
anticipate rational limit of the evidential burden of the taxpayer. If the taxpayer 
provides as evidence all sources of information that should have been created by 
business transaction, the tax administrator should not ask the taxpayer for further 
evidence. Also, tax administrator cannot ask the taxpayer to provide negative facts. 
For example to prove, that the taxpayer did not know about tax fraud happening 
along the chain of transaction.

If taxpayer fulfi lls his evidential burden then he carries its burden of proof. If 
suspicions of tax administrator about the misconduct of taxpayer persist then tax 
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burden is on the tax administrator to prove that taxpayer participated in tax evasion 
or acted contrary to the tax legislation otherwise.

3 Incorrect Allocation of Burden of Proof

As we mentioned earlier, the term burden of proof stands for rule prescribing 
how to decide in objective uncertainty about factual circumstances of the case. 
The situation in reasoning about evidence when this objective uncertainty occurs 
is called non licet. If evidential reasoning in case reaches non licet stage then the 
judge should decide against the party/ subject who does not carry the burden of 
proof (Macur, 1995: 13). This “classical” view on the burden of proof seems not be 
appropriate in tax matters. 

We are of the opinion that majority of evidence in tax matters are formal by nature. 
Under “formal” we mean sources of information that are predominately in written 
form and constitute indirect evidence about transactions / taxable events. For 
example, formal evidence of taxable transaction includes contracts, invoices, and 
other written documents. At the same time, tax entities often bear the burden of 
proof about material (e.g. actual) circumstances of the tax case and they should 
prove that certain transaction really happened.

This may be problematic, because written documents may offer only indirect 
evidence about past events. If some of these documents have defects (especially 
defects in credibility) also the reliability of testimony given by taxpayers is 
questioned. Thus the taxpayers often lack any direct evidence to sustain his claims 
about nature of the taxable transaction. This is especially the problem for taxpayers 
in tax matters concerning indirect taxes.

In aforementioned circumstances, the tax administrators often rule that taxpayers 
fail to prove that taxable transaction actually happened. We consider similar 
reasoning about evidence incorrect. This constitutes incorrect reasoning about 
evidence and it is an error in the allocation of the burden of proof.

We are of the opinion that formal evidence should be suffi cient to prove material 
circumstances of the transaction in most cases. This conclusion is based on the 
rational limit of evidence burden determined by actual circumstances of the past 
event/ transaction. Reason for this is the fact that majority of the business transaction 
does not produce any other sources of evidence besides written documents and 
testimony of the taxpayer.

Tax administrators often do not accept written evidence as suffi cient evidence 
for actual material circumstances of the tax matter. Generally, a defect in the 
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credibility of evidence cannot serve as justifi cation for the similar conclusion. Only 
exceptionally in situations when defects in the credibility of evidence are severe 
and reach across multiple sources of information tax administrators can conclude 
that taxable transaction almost certainly did not happen. But generally, when the 
indication of misconduct of taxpayer exists in the tax case, the burden of proof 
shifts to tax administration to prove that the taxpayer acted in breach of tax norms. 
Therefore the burden of proof in tax matters is not static but it is similar to the 
concept of tactical burden of proof (Walton, 2015: 9; Kazazi, 1996: 24).

Moreover, we think that the rule in dubio pro mitius (Melzer, 2009) should be used 
also in the assessment of allocation of the burden of proof. This opinion is based on 
the principle of legality in tax matters (Bujňáková, 2006: 162). We defi ne the rule 
in dubio pro mitius in respect to reasoning about evidence as following: if defects 
in credibility of evidence might lead to negative factual fi ndings (e.g. conclusion 
that something did not happen) or alternatively might cause shift of burden of proof 
towards tax administrator to prove misconduct on the part of the taxpayer, the 
burden of proof should shifts towards tax administrator, except in situations when 
defects in credibility of evidence are severe and reach across multiple sources of 
information in tax case. 

4 Conclusions

In the article, we analyzed errors in the evaluation of evidence. Our main concern 
was errors in comprehending of evidence. We analyzed two variants of these errors: 
incorrect evaluation of burden of proof and incorrect allocation of the burden of 
proof.

Our main concern was an allocation of the burden of proof in tax matters and scope 
of evidential burden. We propose that there is the rational limit in the scope of 
evidence burden that should be respected by tax administrator in tax proceedings. 
Moreover, we advocate the application of the rule in dubio pro mitius in respect to 
reasoning about evidence.

We recognize that it might be very hard for tax administrators to prove situations 
of tax fraud or tax evasion. Nevertheless, correct assessment of allocation of the 
burden of proof is essential for tax administration because it is a part of the principle 
of legality and legal certainty in tax matters.
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