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A N EW REG ULATION ON STATE TREASURY RESPONSIB I LITIES 

FOR THE DAMAG E DON E  WH ILE EXECUTI NG OFFIC IAL 
AUTHORITY 

1 .  State responsi b i l ity i n  h istorical  perspective 

Current legislation of State Treasury responsibi l ities in the Pol i sh Civil Code 
(CC) in force from 1 st Sept. 2004 .  From that date, the Act of amending the Civi l  
Code and certa in other laws, 1  which adapted the rules of the Civi l  Code to Art. 77 ,  
par. 1 of the Constitution,2 containing a generał rule of l iabi l ity for the exercise of 
offi ciał authority3 • 

Under Pol i sh law, the principle that the state i s  l iable for damage caused to the 
citizens was first introduced in the Constitution of l 7th March 1 92 1  (the March 
Constitution), the first constitution adopted after Poland regained independence. 
It i s  remarked that The Republ ic  of Poland was the first European country with 
' constitutional i sation ' which entitled compensation for damage caused by the 
operation of publ ic authority4. The provis ion of Art. 1 2 1  stated : "Every citizen has 
the right to compensation for damage which was caused to him by state, c ivi l  or 
m i l itary authorities through i l legal officia) activities or against service obl igations .  
Responsible for the dam age i s  the state together with other bod i es; bringing an action 
against the State and against the official s  is not dependent upon the authorization 
of a publ ic  authority. Likewise, the responsibi l ity lies on municipal ities and other 
government bodies and their authorities .  Carrying out thi s  policy is defined by 
separate laws". Unfortunately, the pre-war legislature has not adopted provi sions 
of laws through which victims could claim compensation . In subject l iterature, 

1 The Act of 1 7 . 6 . 2004,  Journa l  of Laws N o .  1 62 ,  item 1 692 .  
2 The Po l ish Constitution of 2 . 4 . 1 997 ,  Journa l  of Laws N o .  78 ,  item 483 with fu rther amendments. 
3 See: a rt .  77 . 1 of the Constitut ion , Everyone sha l l  h ave the r ight to compensat ion for any harm done to h im by 

any a ct ion of an organ of pub l ic  authority contra ry to law. " 
4 See: E. Bag ińska ,  Odpowiedz ia lność odszkodowawcza za wykonywan ie  władzy pub l icznej ,  Warszawa 2006 r„ 

s. 1 43 ,  P. Dzien is ,  Odpowiedzia l ność cyw i l na  władzy pub l i cznej ,  Warszawa 2006 ,  p. 35 ,  M .  Safja n ,  K . J .  Matu­
szyk,  Od powiedz ia lność odszkodowawcza władzy pub l icznej ,  Wa rszawa 2009, p .  1 9 . 
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doubts have arisen whether Art .  1 2 1  o f  the Constitution could b e  used directly. 5 The 
most quoted statement of the Supreme Court of this period is the decisiGn of 1 6  
December 1 927 ,  in which the Court stated that "damage caused by a State officer, 
even in the public service, causes the State 's responsibi l ity if it is not about the acts 
of the authority6". In the interwar period, courts differentiated activ ities for those of 
a commanding character, for which the country bore no responsibi l ity and acts in the 
sphere of dom inion where the damage could be compensated. 

However, the actual introduction of the princ iple of State l iab i l ity for damage 
caused by the exerc ise of publ ic authority, was of great importance. For centuries, 
the rule in force said that the one who exercises sovereign authority can not 
be responsible for damages related to its implementation in accordance with the 
following princ iple : "The King can't  do wrong". The creators of the Constitution 
recognized the necessity of a different approach so that victims would not have to 
bear the same risk of damage from the exerc ise of publ ic authority. 

In the early postwar period, the possibil ity of claims for compensation for 
prejudice resulting from the exerc ise of publ ic authority was excluded. The Supreme 
Court, in its dec is ion of 3 1  October 1 950,  stated that "if a specific provis ion does 
not provide otherwise, the State is not l iable for damage caused by the executing 
authority of the State acting as a coerc ive apparatus, which does not exc lude the 
poss ibi l ity that perceiving this as the irresponsibil ity of the State for its authorities 
also in other cases, where the public interest does not al low the l im itation of the 
operational efficiency of those bodies7". At the same time it should be noted that in 
the economic sphere, the state bore respons ibi l ity as a lega! person for the actions of 
their bodies .  

For this problem an essential act is  the one of l 5th November 1 956 ,  on 
responsibi l ity for damages caused by State officers . 8  The Act provided the lega! 
claims, constituted an independent bas is  of liabi l ity. In both doctrine and case law 
it has been stated that the responsibi l ity of the Treasury concemed state officials 
both in the sphere of the empire and dominion. The condition of this respons ib i l ity, 
however, was that the damage was done in the exerc ise of officer activity. The 
l i terature highlights the political nature of the regulation, s ince the law introduced 
the princ iple of State l iabi l ity, while in any other cases it refers to c iv i l law (code of 
obl igations9). Th i s  meant that the principle of State responsibi l ity was the princ iple 
of guilt . The victim had to prove in the process that the conservation officer in the 
exerc ise of his  function was culpable.  At the same time it should be noted that the 

5 See: E. Bag i ńska ,  Odpowiedzia l ność odszkodowawcza . . .  , p. 1 46 and  fo l low i ng ,  a lso l i teratu re quoted there i n .  
6 Q uoted after E. Bag ińska ,  Odpowiedz ia lność odszkodowawcza , p. 1 48 
7 C 226/50,  O S N  1 952 ,  No .  2 ,  item 33 
8 Journa l  of Laws N o .  54,  item 243 with fu rther  amendments . 
9 Reg u lat ion of the President of Po land d ated 27 . 1 0 . 1 933 ,  Code of ob l igat ions ,  Journa l  of Laws No .  82 ,  item 599 .  
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adopted design, according to which the State is responsible for damage caused by 

its officers when carrying out their  activities means that the state i s  responsible for 
an act of someone el se, and not for their own acts . A consequence of thi s  i s  further­
reaching, namely in that the Act of 1 956  had not broken the rule :  King can 't do 
wrong. The State is responsible for the actions of its officers, their behavior causes 
in j ury, whi le the State sti l i  may not be the perpetrator of the in jury, the action cannot 
be impaired, cannot be an anomaly. It was evaluated positively that v ictims '  right to 

claim compensation for personal in jury suffered in the absence of grounds for State 
l iabi l ity under the Civi l  Code was introduced (Art. 5 of the Act) . Al ignment of the 
loss was possible if there was a principle of equity in favor of it. The provis ion, for 

example, mentioned the loss of the abi l i ty to work or difficult materiał s ituation . In 
practice, its use was l imited to situations where the in j ury was infl icted as a result of 
actions taken to protect the publ ic interest, such as vaccination . 1 0  

The Law Art. 4, l imited l iabi l ity of  the state i n  case of  a deci s ion o r  order. I t  was 
necessary to prove a qual ified gui lt, as determined under criminal or d iscipl inary 
proceedings. The solution adopted in the Act has been incorporated into the C iv i l  
Code in Art. 4 1  7-42 1 ,  located within the tort. In 1 996, due to the amendment of 

the Civil Code, protection of the individual has been extended to a situation where 
the damage was caused by a loca I government unit, the provi sions of Art. 420 1  and 
4202 CC, were added . 

The general standard of l iabi l i ty of the Treasury was Art. 4 1 7  of the Civ i l  
Code. Other provi sions constituted a lex special is in relation to 4 1 7  of the CC .  The 
equivalent of Art. 4 of the Act, was Art. 4 1 8  of the Civi l  Code and Art. 5 - Art. 4 1 9  
of the CC.  

The provis ion of  Art. 4 1 7  § 1 of the CC, stated that the State i s  l iable for damage 
caused by a state officer in the implementation of activities entrusted to h im.  In v iew 
of the vague wording of the provis ion in the doctrine and jurisprudence there appeared 
doubt as to the conditions of l iabi l i ty of the Treasury if it is a standalone provi sion, 
or perhaps merely a declaration of the State Treasury, and for the implementation of 
th i s  declaration it i s  necessary to apply other rules of tort l iabi l ity. 1 1  

The concept o f  independence of Art. 4 1 7  CC, was approved by the Supreme 
Court in the resolution of the full composition of the Civi l  Chamber of 1 5 .02 . 1 97 1  
- justice and juri sprudence guidelines on the l iabi l ity of the Treasury and state I egal 

1 O Also a ccord i ng  to the later preva i l i ng  views, on the base of a rt. 4 1 9  of CC ,  being an equ ivalent of a rt .  5, see: Re­
solut ion of the Su preme Court d ated 1 5 . 2 . 1 9 7 1 , I l i  CZP 33/70 ,  OSNC 1 97 1 , N o .  4, item 59, J udgment of the Su­
preme Court dated 2 0 . 8 . 1 968 ,  l i CR 3 1 0/68 ,  OSNC 1 969 ,  No. 2, item 38 with a g loss of M. Sośn iak ,  OSP 1 969 ,  

No .  3 ,  item 67 ,  J udgment of the S u preme Court dated 25 . 9 . 1 969 ,  l i  C R  353/69 ,  OSNC 1 970 ,  N o .  6 ,  item 1 1 6 , see 
A .  Szpuna r, Od powiedzia l ność Skarbu Państwa n a zasadzie słuszności ,  P i P  1 970 ,  N o .  2, p. 232 .  

1 1  See A Szpunar, Od powiedzia l ność Skarbu Państwa za fu nkcjonariuszy, Wa rszawa 1 985 ,  p .  7 6  and fo l low i n g .  
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persons . 1 2  I n  that resolution, the Suprerne Court has interpreted the laws o f  the 
State Treasury. The court held that the l iabi l ity of the Treasury is a separate. type of 

liabi l ity in tort scherne .  The l iterature indicates that it gave rise to the stratification of 
tortious l iabi l ity and certain provisions were used, depending on who is the subject 
of l iabi l ity, even if the darnage was done in s irnilar circurnstances . 1 3  The Treasury 
responded to the Art. 4 1 7  et seq. both when an action that causes the darnage could 
have been classified into the realrn of empire and dorn inion. 

The wording of the provision has not fully identified conditions ofl iabi l ity, which 
could raise doubts of interpretation. The Supreme Court stated that the necessary 

condition of l iabi l ity is the fault of the officer. The State Treasury shall be l iable in 
responsibility for sorneone else's act, and a feature which j ustifies the responsibil ity 
of the Treasury was culpable conduct of a state officer. Dernonstration of any degree 
of a govemrnent official ' s  guilt resulted in the responsib i l ity of the Treasury. 

Despite indications of guilt, it was assurned that in the case of l iabi l ity on the 
base currency. Art. 4 1 7  of the C iv i l  Code, it is not essential if the officers were at 
fault, if it is proved that the guilt was caused by one of the mem bers of a specific 
team of officers. The essence of this argument in the j udicial practice denotes that 

only i l legality of the behav ior of an unidentified officer has been deterrnined. In the 
absence of individual ization of the perpetrator it was not possible to determine the 
subjective elernents in the form of guilt. This structure corresponds to the concept 
of "anonyrnous gui lt" . That was the evidence which could undoubtedly faci l itate 

the victirn, who had to dernonstrate in the process that the damage rernained in the 
norma! causa! connection with the conduct of the officer who carried out the ir duties .  
In  practice, anonyrnous guilt has been used in particular in  cases of responsibi l ities 
of public healthcare centers. 

The State Treasury was responsible for the actions of pub l ic officials. The 
definition of an officer was based on the principle of example l i sting inc luded in 
Art .  4 1 7  § 2 of the C ivi l  Code . In  its understanding, state officers are : ernployees of 
publ ic authorities, govemment or the national econorny, moreover, persons acting 
on behalf of these organs, persons appointed by election, judges, prosecutors and 
soldiers of the arrned forces. lt should be noted that the case law appl ied the broad 
interpretation of the provis ion for the benefit of victirns .  A state officer was a teacher, 
doctor, po l ice officer, an ernployee of the National Health Service, deputy, senator, 
juror, but also, for example, a pol icernan called for help when chasing a crirninal. In 
the guidelines of 1 97 1 ,  the Suprerne Court stated that the wording of the rule allows 
to consider as publ ic officials all persons who, regardless of the type and nature 

1 2  I l i  CZP 33/70 ,  OSN 1 97 1 , N o .  4 ,  item 59 .  
1 3  E .  Łętowska , Stratyfi kacja  odpowiedz ia l nośc i  de l iktowej ,  P iP  1 97 1 , N o .  6 ,  p .  943.  
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of their functions, remained with the state authorities or publ ic corporation in any 

employment relationship.  

The Supreme Court acknowledged in the guidel ines that the Treasury wil l  be 

l iable under Art. 4 1 7  § l CC, under the following conditions :  

1 )  damage ca  u sed by  a State officer within the meaning of  Art. 4 1 7  § 2 of  this  

article; 

2) wrongful act or om ission of an officer; 

3) norma] causa] l ink between the act or omission of the officer and the 

damage; 

4) in jury caused by the officer entrusted due to their feasibil ity step . 

Specific provis ion in relation to Art. 4 1 7  CC was Art. 4 1 8  CC, which provides 

for the responsibil ity of the Treasury for the damage caused by a ruling or order. It 

l im ited the l iabil ity of the Treasury, introducing qualified guilt. The victim had to 

demonstrate that at the re lease of the decision or order there was a breach of the law 

which should be prosecuted in criminal or disciplinary proceedings, and in addition, 

a State officer 's fault also had to be found in the crim inal appeal, di scipl inary 

decision or declared by the_ superior of the perpetrator of the in jury. Primarily the 

requirement to prove a double-qual ified fault caused that Art. 4 1 8  CC, in practice, 

did not have wider appl ication . 

I f  the injury was caused by faulty execution of orders or j udgments, the 

respons i bi l ity of the Treasury was based on Art. 4 I 7 § 1 CC, rath er than Art. 4 1 8  

CC .  It should be emphasized that the Supreme Court in the I 9 7  I guidel ines, said 

that broad interpretation should not be given to the meaning of the term "deci sion 

or order" . Th i s  was of great importance to the victim because of the dim possibil ity 

of seeking damages for in j ury when the source of injury was not an individual act 

(j udgment of the court, admini strative decis ions) . There were no grounds to claim 

compensation for a defectively i ssued normative act. 

The Treasury responded on the basis of Art. 4 1 8  CC, when the following 

conditions were met: 

2 5 8  
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- ruling or order was in violation of the law prosecuted by the criminal or 

di scipl inary proceedings 
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fault o f  the person responsible for the detriment has been establ ished by 
criminal conviction, discipl inary action or recognized by the orgai uuperior 
to the injury' s  perpetrator. 

Specific provision in relation to Art .  4 1 7  CC was also Art. 4 1 9  CC.  It stipulated 
the responsib i l ity of the Treasury on an equitable bas is .  The v ictim could claim 
compensation and satisfaction if the conditions of Art. 4 1  7 CC and Art. 4 1 8  
C C  were not met and the v ictim suffered bodi ly injury or health damage . Thus, 
compensation could be made even with no fault of the officer, but the officer 's act 
had to be considered unlawful .  Only personal inj ury was subj ected to compensation 
and the rules of social relationships had to support the compensation (important 
mora! considerations) . The Act, in particular, mentioned the v ictim's  inab i l ity to 
work or a difficult materia! s ituation. The principles of fairness decided not only of 
the granted compensation, but also of its amount. Only part of the damage could be 
compensated for to the victim . 

On the bas is  of Art. 4 1 9  CC, the victim could c laim compensation for al l  
costs l 4  in connection with personal inj ury and harm to health, including primarily 
the cost of medical care, pensions, compensation . 1 5  In case of death of the direct 
victim, persons close to the v ictim were entitled to c laim reimbursement of medical 
expenses, pension, compensation and reimbursement of funeral costs ifthey covered 
them themselves . 1 6  

Premises of  l iab i l ity which had to  be  shown in the process were : 

- personal injury, 

- the unlawful conduct of an officer in the performance of his duties, 

adequate causa! connection between the inj ury and the conduct of an 
officer, 

legitimacy of awarding damages under the princ iples of social relationships.  

In practice, the j udicature departed from the obl igation to prove causation in 
accordance with Art. 3 6 1  § 1 CC. lt accepted as sufficient the causa! l ink, which 
fac i I itated the s ituation of the v ictim . The Supreme Court in appeal dated 09/05/1 969 
stated that at the responsibil ity of Art. 4 1 9  CC, it is enough to adopt such a l ink which 
indicates that the damage is the result of an officer 's  conduct, and considerations 
of fairness are in favor of its compensation. The action does not necessarily aim 

1 4  See more i n :  J .  M atys ,  Szkoda n a  osobie - uwag i  n a  tle art. 444 kc. , Mon itor Prawn iczy 2004,  N o .  1 O ,  p .  457 and  
fo l low ing ,  A.  Szpunar, Odszkodowan ie  za szkodę majątkową. Szkoda n a  m ien iu  i n a  osob ie ,  Bydgoszcz 1 998 .  

1 5  See more i n :  J .  Matys ,  Model  zadośćuczyn ien ia  z tytułu szkody n iemajątkowej w Kodeksie cywi lnym,  Warszawa 
201 O ,  M .  Wałachowska , Zadośćuczyn ien ie p ien iężne za doznaną krzywdę,  Toruń 2007 .  

1 6  See more i n :  A .  Szpu n a r, Wynagrodzen ie szkody wynikłej wskutek śm ierci osoby b l iskiej ,  Bydgoszcz 2000 .  
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to cause damage; it i s  aimed at stating that without this  action the damage could 
not occur. Such a relationship appeared in a case decided by the Court where the 
plaintiff would not have suffered injury if she had refused the vaccination . 1 7  

lnterpretation o f  the l iabi l ity provi sions o f  the Treasury fo r  the damage caused 
by State officials approved in doctrine and law, was generally accepted unti l the 
entry into force of the Pol ish Constitution of 2 Apri l 1 997,  i . e .  unti l 1 7  October 
1 997 .  The provi sion of artic le 77, § 1 of the Constitution, states that "everyone 
has the right to compensation for damage which was caused by an unlawful act of 
public authority". In the doctrine there were doubts about the constitutional ity of the 
l iabi l ity provis ions of the Treasury. 1 8  In particular, the condition of guilt set in the 
1 97 1  guidel ines of the Supreme Court in Art. 4 1 7  CC,  drew attention . A prerequi site 
of l iabi l ity in accordance with Art. 77 § 1 of the Constitution, is  being unlawful . 
Thus, as defined by the Supreme Court in 1 97 1  and used in the case-law claiming 
damages under Art. 4 1 7  § 1 CC, was more d ifficult for the victim than as suggested 
in the conditions stated in the Constitution, which meant non-compl iance of the 
provis ions  of the respons ibi l i ty of the Treasury establ ished in the Civi l  Code of the 
Basic Law. 1 9  

The di spute was settled by the Constitutional Court .  I n  its rul ing o f  Decem ber 
4, 200 1 ,  the Constitutional Court held that Art. 4 1 8  CC is unconstitutional, and 
Art. 4 1 7  understood in thi s  way says that the State is l iable for damage caused by 
unlawful action of a publ ic servant in the perfonnance of activities entrusted to him, 
is in accordance with Art. 77  § 1 of the Constitution . Th us it was necessary to change 
the interpretation of the provi sion. The Court held that Art. 4 1 7  CC, did not contain 
evidence of the State Treasury 's responsibil ity for the actions of publ ic officials 
which did not comply with the Constitution . 

The broad interpretation of Art. 4 1 7  CC establ ished in the guidel ines of the 
Supreme Court, 1 97 1 ,  was incompatible with Art. 77 § 1 of the Constitution . Strict, 
l itera] interpretation of the form er Art. 4 1 7  CC,  points to its com pliance with Art. 77 
§ 1 of the Constitution. 

1 7  l i  CZ 223/69 ,  Lex 6554.  
1 8  P Granecki ,  Od powiedzia l ność cyw i l na  Skarbu Państwa za szkodę wyrządzoną działa n iem swojego fun kcjona­

r iusza (wybra ne zagadn ien ia ) ,  Pa lestra 2000 ,  No .  1 1 ,  p .  1 6 , E .  Łętowska , W kwesti i  zmian przepisów o odpowie­
dz ia lności  za szkody wyrządzone dz iałan iem władzy pub l icznej ,  PiP 1 999 ,  No. 7 ,  p .  75, M. Kęp ińsk i ,  R .  Szczepa­
n iak ,  O bezpośredn im  stosowan i u  ar t  77  ust 1 Konstytu cj i ,  PiP 2000, No. 3 ,  p .  79, M. Safjan ,  Od powiedzia l ność 
państwa na  podst ar t  77 Konstytucj i  RP, PiP 1 999 ,  N o . 4 ,  p .  3 ,  M. Safj a n ,  Jeszcze o od powiedz ia l ności Ska rbu 
Państwa na  podst art 77 ust 1 Konstytucj i  (W odpowiedzi Prof. A. Szpu na row i ) ,  PiP 1 999 ,  No. 9 ,  p .  79, A. Szpu­
n a r, O od powiedz ia l ności odszkodowawczej państwa ,  PiP 1 999 ,  No. 6, p .  86, A. Szpu na r, Kilka uwag o odpowie­
dz ia lności odszkodowawczej pa ństwa ,  Rejent 2001 , No. 2, p .  1 2 1 .  

1 9  See S .  Wronkowska , W sprawie bezpośred n iego stosowan ia  Konstytucj i ,  P iP  200 1 , N o .  9 ,  p .  3 ,  a lso see : Jud­
gment of the Supreme Court dated 1 5 . 5 .2000 ,  l i  CKN 293/00,  OSNC 2000 ,  N o .  1 1 ,  item 209 w i th  the g losses of 
E .  Łętowska , OSP 2000, No. 1 2 ,  item 1 88 and P. G ra necki ,  Pa lestra 200 1 ,  No. 1 1 - 1 2 ,  p .  225, A.  Mączyńsk i ,  Bez­
pośredn ie  stosowan ie  Konstytucj i  przez sądy, P iP  2000 ,  N o .  5, p .  3, A.  Szpu na r, O od powiedzia l ności odszkodo­
wawczej . . .  , PiP 1 999 ,  No. 6, p .  86. 
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For the provision o f  Art. 4 1 7  § l o f  the C C  to remain i n  compl iance with the 
Constitution, it had to be assumed that s ince the Basic Law's  entry into force, the 
premises of l iabi l ity of Art. 4 1 7  § l of the Central Committee were : 

- damage caused by a State officia! in  the performance of his duties; 

- the unlawful conduct of the officer 

- adequate causa! l ink between the unlawful conduct of the officer and caused 
injury to the victim . 

However, the Constitutional Court rul ing did not remove all doubts about the 
interpretation of Art. 4 1 7  § I C C .  Disputes mainly concerned the question whether 
the condition of i l legal ity should be used only if the behavior of the officer belonged 
to the rea Im of the em pi  re and for the sphere of dom inio n the gui lt of the officer or 
non-compl iance with the law, which is a prerequisite of l iabi l ity of the Treasury, 
remains to be proven, both in its dominion and empire .20 

As a result of changes in the interpretation of Art. 4 1 7  § 1 CC l ining of Art. 4 1 9  
C C  was also changed.  The Const itutional Court pointed out that the condition o f  the 
State Treasury to Art. 4 1 9  CC after the entry into force of the Constitution is that the 
in j ury was proven to be the result of lawful behavior of a publ ic servant. 

Once again, it should be noted that Art. 4 1 8  CC was declared unconstitutional 
and therefore should not be applied to events arising after 1 7  October 1 997 .  The 
effects of Constitutional Court 's  ruling of 4 December, 200 1 ,  concerned the !egal 
status aris ing after the Constitution's coming into force. This date was also indicated 
in another decis ion of the Constitutional Court of 23 September 2003 . 2 1  

2 .  The general rule of responsibil ity of the Treasury on the grounds of the Polish 
C ivi l  Code 

On 1 7  June 2004, Parl iament passed an amendment adapting the rules of the 
State Treasury 's  responsibil ity for exerc is ing publ ic authority according to Art. 77 ,  
par. l of the Constitution and to the recommendations of the Counci l  of Europe (Nr 
R (84).  The Act carne into force on l September 2004. It revoked previous Articles 
4 1 7  CC, 4 1 8  CC and 420 CC and in  the ir place new provis ions of Art. 4 1 7, Art. 4 1 7 ' 
and Art. 4 1  72 were introduced. 

20 W Czachórsk i ,  Zobowiązan i a .  Zarys wykładu ,  Warszawa 2007,  p.  261 , Z Banaszczyk ( in : ) ,  J .  P ietrzykowski 
(ed . ) ,  Kodeks cywi lny. Komentarz, t .  I , Wa rszawa 2005 ,  p .  1 1 09-1 1 1  O ,  G. B ien iek ,  Odpowiedzia l ność Skarbu 
Państwa za szkody wyrządzone przez fun kcjonariuszy po wyroku Trybu nału Konstytucyjnego z dnia 4 . 1 2 . 200 1  r. , 
Przegląd Sąd owy 2002 , No .  4, p. 3 and  fo l lowing , A G órsk i ,  Artykuł 4 1 7  kc. - przepis n iewłaściwie in terpretowa­
ny czy n iekonstytucyjny, P rzeg ląd Sąd owy 2003 ,  No .  1 ,  p .  40 and  fo l lowing . 

2 1  K 20/02 , OTK Z U  2003 ,  N o .  7A, item 7 6 ,  a lso see: Judgment o f  the Supreme Court dated 1 5 . 5 .2000 ,  l i  CKN 
293/00,  OSNC 2000 ,  N o .  1 1 ,  item 209 ,  Judg ment of t he  Supreme Court dated 9 . 1 0 . 2003 ,  I C K  1 50/02 ,  OSNC 
2004,  N o .  7-8 , item 1 32 .  
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The l iterature states that the amendment of the Civi l  Code of the State 
Treasury for the damage caused by exercis ing public authority, includes three 
significant changes in comparison to the !egal state before the amendment. The 
first is ideological, and the next two are of systemie nature .22 The first amendment 
should be particularly emphasized since it means the total departure from the rules 
previously in force and is a novelty in the entire system of accountabi l ity of publ ic 
authority in Pol i sh c ivi l  law. Th i s  change affects the structure of the State Treasury 's  
responsibi l ity. Within i ts  framework, in order to better identify i ts  essence, we can 
distinguish two aspects, namely the adoption of the State Treasury's respons ibi l i ty 
for the damage done by an officer and the other one, which i s  consistent with the 
first, a departure from the personal relationship of in jury to the officer of the state 
in favor of a functional relationship - the exerc ise of publ ic authority. Prior to the 
amendment of the Civi l  Code of 1 7  June 2004, in full force was the rule :  "King 
can 't do wrong". Malfunction i s  not typical of public authority, the damage arose 
as a result of its improper performance by a state officia! understood in practice 
very broadly. Th is officia! act or omission was a damaging event. In the previously 
approved scheme perpetrator was an officer of the injury, so the Treasury was 
responsible for the act of someone else .  Currently, according to the construction of 
Art. 4 1 7  CC,  responsibi l ity concems only someone's own acts. The Treasury, a !ocal 
govemment unit or a state lega! person performing a publ ic authority under the law 
shall be l iable for damage caused by the exercise of publ ic  authority. Emphasis 
was placed on functional criteria rather than subj ective . lndicated in  the wording 
entities will be held l iable i f  they were the direct perpetrators of the damage .  lt i s  
not important t o  identify the individual and h i s  c lassification a s  a publ ic  servant in 
order to assign responsibi l ity to the Treasury. The Treasury and other appropriate 
entities are l iable for damage caused by the exercise of pub] ie authority, re gard less 
of who was the direct perpetrator of the in jury. It i s  also possible to assign J i abi l ity 
where the damage was caused by a person with no forma! l inks with the institution, 
for instance, a passerby cal led for help by a policeman chasing a thief. lt is sufficient 
to establ i sh a causa] l ink between the exercise of publ ic authority and the damage. 
A key element i s  the exercise of publ ic  authority is either law or an order. Where 
there is a sovereign entity subordination to civil  government, the performance of 
which the entity can not obj ect, there wi l l  ari se a l iabi l ity of the Treasury (!ocal 
government unit, lega] persons performing publ ic authority under the law), if the 
result of the exerci se of publ ic  authority wi l l  be detrimental . The Treasury wi l l  be 
responsible for their own act,23 for exercis ing publ ic  authority, for actions which are 
associated with the State 's wel l-being. Tn the previous legi s lation the Treasury was 
responsible for the culpable (unti l the entry in to force of the Constitution) conduct of 

22 Z Banaszczyk ( i n : )  A.  O lejn i czak  (ed . ) ,  System Prawa Prywatnego ,  Prawo zobow iązań - cz .  ogó l na ,  t .  V I ,  War­
szawa 2009 ,  pp. 777-78 1 .  

23  See M .  Safjan ,  K . J .  Matuszyk, Odpowiedzia l ność odszkodowawcza . . .  , p .  32 . 
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a public servant, and not for actions that are the State 's matters . It can be concluded 
that an officer has behaved badly, causing injury, but the Treasury only bears the 
consequences of this  behavior and it has not caused the damage itself. The doctrine 
states that the change i s  related to the Pol ish accession to the European Union and 
the necessity to adjust Polish law to the standards required by the Community. 24 It 
i s  also indicated that the provisions governing the l iabi l ity of the Treasury passed to 
the Pol ish law underwent a significant evolution. At the beginning, the principle of 
full irresponsibi l ity was implemented, then it was departed from in different ways to 
have a rule of ful l  responsibil ity now.25 

Systemie changes re gard in particular the format i on of the State Treasury on the 
premise of unlawfulness on the basis of obj ective criteria. The l iabi l ity premise of 
Art.  4 1 7  CC, is not the fault of the entity performing publ ic authority, but unlawful 
exerci se of public authority. It was accepted that the princ iple of accountabi l ity i s  
the principle of risk here, not the principle of gui lt. 26 At the same time i t  should be 
noted that the concept of i l legal ity i s  not identical with the concept of unlawfulness 
under the civil law. In terms of civil law, the unlawfulness i s  general ly understood as 
the behavior of non-compliance with the law and rui es of social conduct (principles 
of fairness, morał and ethical standards) .27 However, the i l legality i s  a narrower 
concept, covering only the behavior of non-compliance with the lega! standards in 
terms of positive law (law is what is included in the act) ; it is incompatible with the 
norms of positive law in constitutional terms .  

Withdrawing from the premise of fault occurred, according to  the rul ing 
of the Const itutional Court of 4 Decem ber 200 1 ,  upon the entry in to force of the 
Constitution. S ince that time, in the cases of causing damage, the victims have not 
had to prove guilt of a public servant in a trial .  It should be noted that the departure 
from the princ iple of fault is a more severe l iab i l ity of the Treasury, which faci l itates 
the procedura! s ituation of the v ictim . At the same time it can be postulated that the 
introduction of conditions for non-compliance with the laws of behavior rather than 
the condition of i l legal ity in the classic c ivi l  law approach is a positive change . In 
this  way, the responsibil ity for damage resulting from the exercise of publ ic authority 
is founded on a e lear, predictable and transparent basis .  It cannot be assumed that 
the unlawfulness understood as a contradiction with the laws and rules of social 
interaction is predictable, s ince the princ iples of community life are vague and 

24 Z. Banaszczyk ( i n : )  A.  Olejn i czak (ed . } ,  System Prawa Prywatnego . . .  , p .  780 .  
25 Ibidem,  s .  780 .  
26 See a lso :  other op in ions  rega rd i ng  the pri nc iples M. Kal iński ,  Szkoda n a  m ien i u  i jej napraw ien ie ,  Warszawa 

2008, p. 1 09 and fo l low i ng ,  J .  Krem is ,  Skutki prawne w zakresie odpowiedz ia l ności  odszkodowawczej państwa 
na tle wyroku Trybunału Konstytucyjnego ,  P iP  2002 ,  No .  6, p. 40,  Z. Radwa ńsk i ,  Od powiedz ia l ność odszkodo­
wawcza za szkody wyrządzone przy wykonywan i u  władzy pub l icznej w świetle p rojektowanej nowel izacj i  Kodek­
su cywi lnego ,  Ruch Prawn i czy, Ekonomiczny i Socjo log iczny 2004,  vol .  2, p .  1 4 . 

27 See a lso :  a standpo int  of K. P ietrzykowski ( i n : )  M .  Pyz iak-Szafn i cka (ed . )  Odpowiedzia l ność cyw i l na .  Ks ięga pa­
miątkowa ku czc i  P rofesora Adama Szpu nara ,  Kra ków 2004 ,  p.  1 67 and  fol l ow ing .  
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change over time .  On the one hand, they may extend the scope of a situation for 
which the Treasury wi l l  be l iable, on the other, however, they may inflict confusion, 
cause a different outcome in comparison to s imi lar situations in which different 
courts adjudicate . 

The second change of a system ie character relates to, without any doubts and 
di sputes, including strict l iabi l ity under Art. 4 1 7  § 1 CC, only the imperious sphere 
- the empire . In s ituations where the State acts in the sphere of dominion, in the 
economic sphere, it is I iable l ike any ]egal person, based on the general provis ions 
of tort l iabi l ity. 

In accordance with Art. 4 1 7  § 1 CC,  the Treasury shal l be l iable for an unlawful 
act or fai Iure in the exercise of publ ic  authority. Th is standard is an independent basi s 
for l iabi l i ty. Premi ses of l iab i l ity are : harm, unlawful exerci se of publ ic authority and 
an adequate causa! l ink between the damage and the causative event, i .e .  unlawful 
exercise of publ ic authority. 

It should be emphasized that under Art. 4 1 7  CC a natura! person shal l not be 
l iable .28 The direct perpetrator of the damage - a natura! person, a person employed 
in staciones fisci at the Treasury - may incur personal l iabi l ity under other provi sions 
of tort l iabi l ity. 

It seems that most of the difficulties of interpretation may be related to the 
concept of the exercise of publ ic authority. In order to clarify thi s concept one should 
refer to the Constitution . The Constitutional Court in the appeal dated to 1 2/04/200 1 
noted that the concept of a publ ic  authority with in the meaning of Art. 77 ,  par. 1 
of the Constitution covers al l  the authorities in the constitutional sense, namely 
the legi slative, executive and judicial .  lt i s  not sufficient, though . The provi sion of 
Art. 1 63 of the Constitution, states that exercis ing publ ic authority can be also done 
by a I ocal government unit. Additional ly, taking into account the subjective meaning 
of the term publ ic authority, it i s  elear that the exercise of publ ic  authority may be 
given to other entities, institutions. 

Due to the fact that the scope of the subjective concept of the term publ ic 
authority i s  not e lear and !egal qual ification cannot be made on th i s  bas is  and without 
doubt say that every aspect of a particular lega! subj ect 's activ ity is in accordance 
with the premise of executing publ ic authority of Art. 4 1 7  CC, one should make 
use of the obj ective interpretation of the term publ ic authority. The Constitutional 
Court, in support to the ru l ing of 4th December 200 1 ,  indicated that the exercise of 
publ ic authority, "as a rule, though not always, is connected with the possibi l ity of 
]egal shaping of an individual situation . Th i s  appl ies to an area where there may be 
a violation of the rights and freedoms of individual s by the publ ic authority". 

28  lt seams q uestionable in  a case  of n otary pub l i c ,  exerc is ing pub l i c  a uthority i n  some cases. 
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Authority executing i n  the col loquia! sense, soc iological or even lega!, means 

possib i l ity of implementing coercion against specific persons. However, the Literature 

indicates that "the action of publ ic authority" can not be confined to the realm of 

strictly understood empire, but it includes al l  forms of publ ic tasks, even without the 

element the authoritative influence on the individual 's !egal s ituation.29 G. B ieniek, 

bel ieves that the exerc ise of public authority covers acti vities under the Constitution 
and other legis lation, the execution of which usually involves the possib i l ity to legal ly 

shape an individual ' s  s ituation. lt is  an action in the area in which the rights and 

freedoms of an individual may be violated by publ ic authority.30 It is  also indicated 

that the state is carrying out public tasks not only when there is a possib i l ity of 

shaping lega! status of an individual, but we can also talk about exercis ing publ ic 

authority when the implementation of publ ic tasks i s  not of an authoritative character. 

It is also noted that this  sphere of the State 's activity is not imperious w hen it is done 

properly, but when done incorrectly, the individual without power and means of 

protection is put in a s ituation of direct coerc ion3 1 •  Consequently, the doctrine states 

that this  concept should include not only the i ssue of acts of govemmental authority 

in the sphere of the empire, but also other acts and activities characteristic of public 

authorities, including acts of organization and order, for example, the security of 

mass events, marking publ ic roads,32 beating a c itizen by a police officer, a prisoner 

- by prison guards, in the sphere of health protection, w ithout any doubt, where 

there is specific statutory compulsion of treatment, mandatory vaccinations . 3 3  In the 

sphere of education there is a sovereign decision on admiss ion to primary school ,  

the decision to de l i st students, postponement of compulsory schooling. 

It is  important to underline the fact that the amendment of Art. 4 1 7  CC,  l im ited 

the range of situations in which the State took responsibi l ity on the bas is of Art. 4 1 7  

CC .  The Treasury 's detrimental action, which can be classified into the realm of 

dominion, gives rise to l iab i l ity under general principles .  This is  a s ignificant change 

compared to the previous lega! s ituation. Under the previous legislation in the public 

health care in case of a medical error, the Treasury was responsible under the form er 

Art. 4 1 7  CC .34 However, under the current rules of l iabi l ity Art. 430 or Art .  429 

CC wi l l  give legal base in the case of a contracted physic ian, while the hosp ital is 

released in the latter case from l iabi l ity by proving that they ordered the execution 

29 Z Banaszczyk ( in : )  A. Olejn iczak (ed . )  System Prawa Prywatnego . . .  , p .  790 and  l iterature and  judg ments q uoted 
there i n ,  especia l ly E. Bag ińska ,  Odpowiedz ia l ność . . .  , p .  258 and fo l low ing .  

30 G .  B ien iek ( i n : ) ,  G .  B ien iek (ed . ) ,  Komentarz do  Kodeksu cywi lnego .  Księga I l i ,  t. 1 ,  Warszawa 2006 ,  p .  2 7 1 -
272 .  

3 1  Z.  Banaszczyk ( i n : )  A. Olejn i czak (ed . )  System Prawa Prywatnego . . .  , p .  7 9 1  
3 2  M .  Safjan ,  K . J .  Matuszyk, Odpowiedz ia lność odszkodowawcza , p .  38 ,  W .  Czachórski ,  Zobowiązan i a  . . .  , 

p. 263-264 . 
33 See: E. Bag ińska ,  Odpowiedz ia l ność . . .  , p. 296 and  fo l lowing . 
34 See more i n :  E. Bag ińska ,  Odpowiedzia l ność . . .  , p. 278 and  fo l low ing .  
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of activities to a special i st, which means that the v ictim is in a worse s ituation . lt i s  
mare difficult to  obtain compensation from an individual than an organized entity. 

Another condition which the v ictim has to prove is damage . Pursuant to Art. 4 1 7  
§ 1 CC,  both economic  forfeiture (loss and lost profits) and non-pecuniary damage 
(harm) are subject to compensation .35 lt is worth noting, however, that compensation 
for non-pecuniary damage in the Pol ish c ivi l  law is due in  these statutory cases :  
when the harm ari ses as a result of a breach of casualty 's  personal rights (Art. 445 
CC, Art. 448 CC) or as a result of the death of a close relative (Art. 446 § 4 CC). The 
choice of natura) remedy or restitution, payment of compensation shall be decided 
by the v ictim according to Art. 3 63 § 1 CC .  

The Treasury wi l l  be  l iable if  the v ictim proves that there i s  an  adequate causa) 
l ink between the injury and the causa) event, i .e .  the exerc i se of publ ic  authority. 
On the background of Art. 4 1  7 § 1 CC, in practice there are no departures from the 
theory of adequacy from Art. 3 6 1  § 1 CC .  The Supreme Court in the decision dated 
to 27th November 2002, stated that the norma) causa! l ink between the incident and 
the in jury occurs when in a given set of relations and conditions and in the ordinary 
course of things, with no special circumstances, the in j ury i s  a norma! consequence 
of such events . 36  Such a conducted interpretation should be agreed with also on the 
background of causation as a premi se of Art. 4 1 7  CC .  

3 .  L iab i l i ty for damage caused wh i le  perform i n g  tas ks with i n  

p u b l i c  authority 

A new solution introduced by an amendment to the Civ i l  Code dated to 1 6  th 
June 2004, i s  regulating the l iabi l ity of the Treasury in case of an order by agreement 
of the tasks within pub! ie authority (Art. 4 1 7  § 2 CC) .  Entities that may i ssue an 
order to carry out tasks within publ ic authority shall be indicated in Art. 4 1 7  § 1 CC .  
lt should also be noted that the order may be made only for the !ocal government or 
a I egal person, therefore, ordering the tasks of publ ic authority to a natural person i s  
ruled out. 

lt  is important to point out the consequences of the solution adopted in Art. 4 1 7  
§ 2 .  The first one i s  the jo int responsibi l ity of both the commiss ioner and the 
contractor. The commissioner shall not rel ieve from the strict l iabi l ity incurred by 
the contractor of publ ic authority by ordering its performance to the entity l i sted in 
the Act. Sol idarity l iabi l i ty means that the victim may choose a person against whom 

35 Also see J . J .  Skoczy las ,  Odpowiedzia l ność Skarbu Państwa i i n nych podmiotów przy wykonywan i u  władzy pub­
l i cznej w n owel i  do Kodeksu cywi lnego ,  Przegląd Sądowy 2004 ,  No .  9, p. 3 3 ,  who treats pecun ia ry da mage as a n  
imped i ment of l i ab i l ity accord i ng  t o  a rt. 4 1 7  § 1 of CC ,  exclud ing  non-pecun i a ry damage .  

36 I CKN 1 2 1 5/00 ,  Lex 78330 with  a g l oss of A .  Jaroszyński .  OSP 2004 ,  N o .  1 ,  item 3 .  
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to issue the c laims, which gives him a higher probabi l ity of settl ing the c laims .  At 
the same time a statutory basis  for solidarity has been created.37 

A second consequence i s  to establ ish a strict, based on the risk principle, 
l iabi l ity of the entity performing the tasks of publ ic authority. Both the contractor 
and commissioner are l iable if the damage was caused by the unlawful exercise of 
publ ic authority and there i s  an adequate causa! l ink between the exerc ise of public 
authority and the resulting damage. In addition, the v ictim must prove the fact of 
entrusting the implementation of actions by the commissioner. Liabi l ity is based on 
the criterion of functional, just as in Art. 4 1 7  § l CC, anyone who exercises publ ic 
authority bears more severe l iabi l ity. The l iterature indicates that the responsibil ity 
of the orderer is a responsib i l ity similar to that formed in Art. 474 CC (debtor's 
l iab i l ity for third party performing the obligation)3 8 •  

The order on the bas is of agreement can occur only when such a possibi l ity is 
predicted by a provision of the law. The agreement is not of the civi  I law type, but 
administrative law and, therefore, is al lowed only in cases provided for by law, the 
principle of freedom of contract is excluded in publ ic and lega! re lations. Delegating 
tasks of public authority i s  based on the agreement which requires the consent ofboth 
parties. In agreeing to the execution of tasks from the sphere of the empire, the entity 
at the same time assumes strict l iab il ity for damage incurred in the performance of 
these activities. The principle of l iab i l ity is the same as provided for in Art. 4 1 7  § l 
CC in relation to sovereign entities performing duties on lega! basis . 39  

4.  Liab i l i ty of the State Treasu ry for prescriptive acts and 

i n d iv idua l  adj u d i cations 

The amendment act introduced significant changes to  the scope of l iabi l ities 
of the publ ic authority organs for prescriptive acts and individual adjudications. 
The legislative basis was Art. 4 1 7  l CC, that is lex specialis to Art. 4 1 7  CC. The 
construction of the regulation was such that the source of damage inc luded not only 
actions i .e .  issuing a prescriptive act or individual, fina! dec ision or legal ly binding 
adj udication, but also nonfeasance i.e. not issuing a prescriptive act or adjustment in 
an indiv idual case. This is the first sign ificant change in comparison to the legislation 
binding before the establi shment of the Pol ish Constitution. The form er Art. 4 1 8  CC, 
equivalent of the current Art. 4 1 7  l CC,  referred to the responsibi l ity for the pos itive 
activities only, for actions taken excluding nonfeasance . The second difference that is 

37 There is  a lso a n  op in ion  i n  the Pol ish d octri ne that ar t  4 1 7 § 2 of CC creates the base of l i ab i l ity of the commis­
s ioner. J . J .  Skoczy las ,  Od powiedz ia l ność Skarbu Państw a .  , p .  33-34 . 

38 Z. Radwański , Odpowiedzia l ność odszkodowawcza . . .  , p. 1 0 .  

39 M .  Safjan ,  K.J. M atuszyk, Od powiedzia l ność odszkodowawcza . , p .  3 1 .  
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worth noticing, regards the subject scope of l iabil ity, which according to the previous 
regulation defined the State Treasure responsible for the individual adjudications 
only. The third change incorporates the general substance of the publ ic authority 
organs '  amended l iabi l ity for damages and regards the basie prem ises of l iabi l i ty, i . e .  
against the law. 

The cases indicated in Art. 4 1 7 1  restri ct appl ication of Art. 4 1 7  CC.  Not every 
defect of a prescriptive act, legally binding adjudication or fina! deci s ion can 
constitute the basis for l iabi l ity. The premi se of unlawfulness under Art. 4 1 7 1  CC has 
to be therefore verified according to appropriate proceedings, the procedure defined 
by the proper regulations .  The Compensatory Court - the court examining the case 
can not therefore by itself define defectiveness of a prescriptive act or unlawfulness 
of a binding court adjudication or a fina! decis ion, but it has to base its verdict on the 
case on the former definition of the fact made with appropriate proceedings - pre­
judicial procedure, so cal led "pre-judgment". An exception to the obligatory pre­
judgment i s  Art. 4 1 7 1  § 4 defining the l iabi l ity for not i ssuing a prescriptive act. 
In th i s  circumstance the court hearing the case adjudicates whether not i ssuing the 
prescriptive act was lawful . 

The regulation under Art. 4 1  7 1  consi sts of four norms .  In each of them the 
premi se of the l iabi l ity i s  the damage, the adequate relation of the damage reason and 
the causative event and unlawfulness of the event that caused the damage . lt seems 
that under Art. 4 1 7 1  only the property damages are compensated. Pol i sh civi l  law 
allows claims for non-materia! damage reparations only in cases that the regulation 
provides for: in case of personal rights violation and in case of a close relative death . 
It i s  hardly possible that th i s  kinds of damages resulted from i ssuing or non-issuing 
a prescriptive act or individual adjudi cation happen in practice to the aggrieved 
party. Additionally, the l iterature indicates that to receive compensation for lost 
benefits the aggrieved party has to prove that in  thi s  specific case the damage would 
be caused, indicating only the potentia! possibil ity of benefits is insufficient.40 

The regulation under Art .  4 1 7 1  § 1 CC, defines the l iabi l ity for the damage 
caused by issuing a prescriptive act against the norm higher in the hierarchy. The 
prescriptive act under thi s  regulation is the Constitution, ratified international 
agreement, order, directive, but al so local law rule .  The Constitutional Tribunal has 
the competence to adjudicate the compliance of the !ower rank regulation to the 
higher rank ones .  Therefore the pre-judicial procedures in th i s  case wil l  take place 
at the Constitutional Tribunal . An exception is adjudicating the compliance of local 
law rule to the higher rank regulations. The Admini strative Court is com petent in thi s  
case . Doubts emerge on  the i ssue of adjudicating the compliance of Pol ish law to  the 

40 Z Radwański ,  Odpowiedz ia ln ość odszkodowawcza . „ p .  1 8 , Z Radwańsk i ,  A .  Olejn iczak ,  Zobowiązan i a ,  cz . 
ogó lna ,  Wa rszawa 2006 ,  p. 2 1 9 . 
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Union regulations - which organ: Polish Constitutional Tribunal or the European 
Court of Justice is com petent to adjudicate the issues4 1 • 

The defendant should be the subj ect that issued the prosecuted norm . The State 

Treasure is l iable for the laws enacted by the state organs, acts and directives. 

The regulation under Art. 4 1 7 1  § 4 defines the l iab il ity for so called nonfeasance 
that is not issuing a prescriptive act, but only in the s ituation that issuing the act is 

al lowed by law. Not issuing the act is unlawful and constitutes the event causing 
damage . Issuing the prescriptive act has to derive from the law, not from axio logical, 

generał principles of the lega! system. S imultaneously, the <late of the prescriptive 
act issuing should also be indicated by law. 

It is indicated in the l iterature that only the prescriptive acts defining the lega! 

status of the civi l  law subj ects can be prosecuted .42 

The characteristic feature is no requirement of pre-j udgment. 

The State Treasury shal l be l iable exclusively for not issuing the prescriptive 

acts that the state organ was obliged to issue. 

Regulation under Art. 4 1 7 1  § 2 CC refers to the s ituation when the damage is 

caused by unlawful i ssuing of the fina! decision or legal ly binding order, it does not 
include the cases when the cause of damage is improper execution of the decision or 
the order. Unlawful execution undergoes Art .  4 1  7 § 1 CC .  

The above regulation defines the l iabi l ity of the State Treasury and other 
subj ects in two situations. The first one when the source of damage was issuing 

the adjudication or decis ion against the binding law. The second when the damage 

resulted from issuing the adjustment or decis ion legally based on the prescriptive act 

against the Constitution, act or ratified intemational agreement, and therefore not the 
finał decis ion or adjustment itself was correct and officially in compl iance to the law 

but the !egal bas is  was incorrect. 

The subject entitled for the compensation wi l l  be anybody who aggrieved 

damage resulting from the decis ion or order against the law. It is  be assumed that the 
compensation can be c laimed by any subject legally able to act as a party in the court 
or administrative proceedings. 

The requirement is that the cause of damage which the State Treasury is l iable 
for should be the legally binding adj udication or fina! decision. The dec ision is fina! 

41  See M .  Safj an ,  K . J .  Matuszyk, Odpowiedz ia lność odszkodowawcza . . .  , p .  69 and fo l l ow ing ,  Z .  Radwański ,  
A.  Olejn iczak ,  Zobowiązan ia  . . .  , p .  2 1 8 ,  Z .  Banaszczyk, ( in : )  A.  Olej n iczak (ed . ) ,  System Prawa Prywatnego 
p .  8 1 7 .  

42 Z .  Radwański ,  A. Olejn i czak ,  Zobowiązan i a  . . .  , p .  223 .  

269 



Justyna M atys 

if  there i s  no entitlement to appeal in the admini strative proceeding. The court order 
is legally binding if  there is no appeal entitlement or other prosecution means .  

The regulation does not  require any degree of incompliance to the law e .g .  
gross .  Each decision or adjustment, disregarding the level of incompliance to the 
law, makes the basi s for claiming compensation . 

The legislators require everyone who claims damage compensations under 
Art. 4 1 7 1  § 2 CC, to present the pre-judicial adjudication confinning the binding 
adjudication or fina! decis ion to be unlawful . The aggrieved can also present the 
pre-judicial adjudication that confirms the !egal basi s of the individual act to be 

unlawful . 

Regulation under Art. 4 1 7 1  § 2 CC does not itself define the course of defining 
the adjudications and deci sions unlawful . However, there are indications concerning 
the possibil ity of finding reference to the procedura) instruments that depend on the 

kind of proceedings and the character of adjudication i . e .  if the compensation claim 
i s  based on the adjudication in  the civil case, the pre-judicial adjudication should 
also be defined in course of the civil proceedings. In the civil proceedings the pre­
judgment character concern adjudications made in two basie kinds of proceedings :  
the proceedings instituted on a complaint to reopen the case that was closed with 
a binding verdict (Art. 3 9904 1 6  CPC) and the proceedings regarding a complaint to 
qual ify unlawfulness of a binding court adjudication (Art. 424 1 - art. 424 1 2  CPC).  
Also the adjudication in cassation complaint proceedings can be the pre-j udicial 
proceedings. 

Character of the pre-judgment in pena! proceedings concem the adjudications 
made in case reopening proceedings (Art. 540 and next PPC) and cassation 
proceedings (Art. 5 1 8  and next PPC). 

In the administrative proceedings the pre-judgment character concems also 
proceedings to declare invalidity that may take place under Art. 1 72 of Administrative 

Court Proceedings regulations and proceedings to reopen the proceedings 270 ppsa 
(Law on proceedings before the courts) .  

ln  the case when the damage resulted from i ssuing an adjudication or decis ion 
incompatible with a hierarchically higher norm,  the prel iminary ruling wi l l  be an 
adequate decision of the Constitutional Court and also a verdict ofthe Administrative 
Court in case of inval id declaration of !ocal law act.43 

Compensative l iabi l ity for not i ssuing a decis ion or adjudication when the 
obligation to i ssue them was under Art. 4 1 7 1  § 3 CC.  Thi s  regulation concems the 

43 Accord ing  to the a mendment to CC d ated 2 2 . 7 . 20 1 0 ,  a rt. 4 1 72 § 2 was changed .  
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l iab i l ity for nonfeasance by the authority and refers to not issuing rul ing acts of 

individual character. 

An activity causing damage under thi s  regulation means not i ssuing the 

individual act and also if issuing the adj udication took the public authority organ 

too much time and therefore the related subjects are l iable for lengthiness of the 

proceedings .  

The pre-j udic ial proceedings in this  case relate to all of the court proceedings :  

c iv i l ,  pena!, administrative and executive based on the same act of 1 7 .06 .2004 

concerning complaint on breaking the rights of a party to have the case adj udicated 

in court proceedings without any unjustified delay.44 The proceedings evaluates 

the promptness, correctness of the court procedure, complexity of the case .  The 

complaint is lodged to the court that proceeds the case and the court transfers the 

case fi les immediately to the court appropriate for adjudicating the case that is the 

superior court. The case is then adjudicated by 3 j udges and the relevant regulations 

are applied regarding the kind of proceedings CPC, PPC . The court can order to 

fol low the relevant procedures .  lt can pronounce following the relevant procedures .  

lt can also on demand of a party grant a compensation of 20 .000 PLN. 

5. The State Treasu ry l i ab i l i ty for legal  damages 

Art. 4 1 72 CC provides for the reparation of the damage which resulted from 

executing public authority (in accordance with law), but not in the s ituation when 

it would be unjustified to burden the effects on the aggravated party only. The State 

Treasury under Art. 4 1 72 CC,  is l iable under the rightness rule. Mora!, eth ic norms 

support the reparation of damages made to the aggravated.  The liabi l ity under the 

rightness rule is updated only if there is no bas is for a compensation c laim under 

general regulations and there i s  s ignificant evidence for granting a compensation. 

The liabi l ity evidence under Art. 4 1 72 CC :  

- lawful  execution of pub I ie authority; 

- damage on person 

- basically relevant cause relation between the public authority act and dama-

ge 

- legitimacy of granting the compensation under the rightness rule. 

44 Journa l  of Laws N o .  1 79 ,  item 1 843 wi th  further amendments. 
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The evidence under Art. 4 1 72 CC does not include unlawfulness of the causati ­
ve behavior, the regulation provides for l iab i l ity for the legally dane damage . Beha­
vior of the subject executing publ ic  authority was in accordance to the regulation ho­
wever, the damage was dane .  

The evidence of executing publ ic authority should be understood the same way 
as the generał formula of Art. 4 1 7 CC .  It refers to activities of the State Treasury 
in the sphere of empire. It does not include activities irrelevant to executing the 
power. 

Art. 4 1 72 CC does not include any separate rules that could modify excepting 
from the generally accepted in compensative l iabi l ity evidence of adequate causative 
relation . Under the farmer Art. 4 1 9  CC, the adj udications were contented with the 
ord i nary causative relation if it was justified by the rightness rule .  

Restrictions under Art 4 1 72 CC can be observed with damage prem ises in 
comparison to the generał rules formulated in Art. 4 1 7  CC . The aggravated can 
claim compensation but not for any form of damage dane. The exclusion from 
compensation under Art. 4 1 72 CC,  includes the damage on property. The regulation 
states that i f the damage was one to the person there is a possibil ity of full or partia! 
reparation or compensation for non-materia! damage . The compensative damage 
can be fully or only partially repa i red and the scope of compensation undergoes the 
rightness rule .  

The acceptabi l ity of com pen sati on c la ims depends on the evaluations reflecting 
the regards of correctness and therefore mora] convictions and axiological rules 
establ i shed in the society. 

On the evaluations regarding the rightness rule depend not only the adjudication 
if the compensation and reparation i s  granted, but also what shall be the scope of it . 
The evaluation depends on two criterions :  those which concern the circumstance of 
the case : the situation that the damage was done, the reasons for activities taken, the 
kind of publ ic authority 's actions related to the causative event. 

The second refers to the situation of an aggravated individual, hi s/her materiał 
and family s ituation, kind and scope of damage done, the level of disabi l ity to 
work. 

On account of the function s imi lariti es of the general clauses used in regulations 
doctrine or judicature considerations can be appl ied regarding the interpretation of 
the social code notion . 
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6 .  Conclus ion 

The new regulation introduced to  the Pol ish C ivi l  Code regarding fhe State 
Treasury l iabi l ity for damages done while executing public authority, can be 
considered an adaptation to the market economy rules .  It d iffers significantly from 
the previous one. F irst of all no premises for a government functionary 's fault can 
be noticed that unti l  1 7 . 1 0 . 1 997 the aggravated had to prove in court. It is definitely 
a faci l itation for the aggravated .  Basing the l iab il ity on the premise of unlawful 
activities white executing public authority deserves a positive note because of the 
premise clarity. However, in practice of executing the law Art. 4 1 7  § l CC can cause 
ambiguities .  The difficulties m ight regard categorization of the activity as publ ic 
authority execution. In the literature some opinions have already appeared that also 
activ ities which do not closely belong to the empire sphere can be categorized as 
publ ic authority execution. Especially problematic seems to be l iabi l ity in the system 
of health serv ice, defining NHF (National Health Fund) l iabil ity. lt i s  additionally 
stressed that thi s  is a very broad l iabi l ity, won't it lead to unsettling the balance 
between the rights of an individual to receive compensation from the state and the 
generał public interest represented by the state .45 Compensations paid by the State 
Treasure are in fact paid by citizens .  Therefore, the j udicature wi l l  be responsible 
for determining the borders of what should be categorized as execution of public 
authority and what wi l l  the State Treasury be l iable for. The farmer regulation 
adjudications broadened the subj ect scope of l iabi l ity under Art 4 1 7  CC, a demand 
can be made for socialły acceptable rules and regulation on the State Treasurey 
l iabi l ity for damages done by execution of publ ic authority to be worked out under 
the updated legis lation. 

45 See: M .  Safjan ,  K . J .  M atuszyk, Odpowiedz ia ln ość . . . .  p .  1 52-1 53 .  
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A N EW REGU LATION ON STATE TREASURY RESPONS I B I L IT IES 
FOR TH E DA MAG E DONE WHILE EXECUTI NG OFFIC IAL AUTHORITY 

Current legislation of State Treasury responsibil ities in the Polish Civil Code is in 
force from I st Sept. 2004 . 

The literature states that the amendment of the Civil Code of the State Treasury 
for the damage caused by exercising public authority includes three significant changes 
in comparison to the !egal state before the amendment. The first is ideological, and the 
next two are of systemie nature. The first amendment should be particularly emphasized 
s ince it means the total departure from the rules previously in force and is a novelty in 
the entire system ofaccountability of publ ic authority in the Polish civil law. This  change 
affects the structure of the State Treasury 's responsibil ity. Within its framework, in order 
to better identify its essence, we can distinguish two aspects, namely the adoption of 
the State Treasury's responsibility for the damage done by an officer and the other one, 
which is consistent with the first, a departure from the personal relationship of in jury 
to the officer of the state in favor of a functional relationship - the exercise of public 
authority. 

Systemie changes regard in particular the fonnation of the State Treasury on the 
premise of unlawfulness on the basis of objective criteria. The liabil ity premise of Art. 
4 1 7  CC is not the fault of the entity perfonning public authority, but unlawful exercise 
of public authority. 

The second change of a systemie character relates to, without any doubts and 
disputes, including strict l iability under Art. 4 1 7  § 1 CC only the imperious sphere - the 
empire. 

The amendment act introduced significant changes to the scope of liabil ities of the 
public authority organs for prescriptive acts and individual adjudications. The legislative 
basis was Art. 4 1 7 1  CC, that is lex special is to Art. 4 1 7  CC. 

Art. 4 1 72 CC provides for the reparation of the damage which resulted from 
executing public authority (in accordance with law), but not in the situation when 
it would be unjustified to burden the effects on the aggravated party only. The State 
Treasure under Art. 4 I 72 CC is l iable under the rightness rule. 

The new regulation introduced to the Polish Civil Code regarding the State Treasure 
l iabi l ity for damages done while executing public authority can be considered an 
adaptation to the market economy rules. 

Key words: State Treasure liabil ity, damage, unlawfulness, public authority 
execution, the imperious sphere 
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N OWA REGU LACJA ODPOWIEDZIALNOŚCI SKARBU PAŃSTWA 
ZA SZKODY WYRZĄDZON E  PRZY WYKONYWA N I U  WŁADZY PUBLl9ZNEJ 

Obecne uregulowanie odpowiedzialności  Skarbu Państwa w polskim Kodeksie 
cywi lnym obowiązuj e  od dnia 1 września 2004 r. 

W literaturze wyróżnia się w związku z nowelizacją, trzy istotne zmiany w po­
równaniu do poprzedniego stanu prawnego. Szczególne znaczenie należy przypi­
sać p ierwszej z nich, o charakterze ideologicznym. Dotyczy ona konstrukcj i odpo­
wiedzialności Skarbu Państwa j ako odpowiedzialności za czyn własny; oznacza 
również odej ście od podmiotowego powiązania wyrządzenia szkody z funkcjona­
riuszem państwowym na rzecz powiązania funkcj onalnego - wykonywania władzy 
publicznej . 

Druga zmiana obejmuj e  przesłankę odpowiedzialności Skarbu Państwa, jaką 
j est n iezgodność z prawem. 

Kolej na zmiana łączy się ze sferą działania. Zaostrzoną odpowiedzialność na 
podstawie art. 4 1 7  § 1 kc. Skarb Państwa ponos i  wyłącznie za działania w sferze 
władczej - imperium, nie zaś w sferze dominium. 

Ustawa nowel izacyjna wprowadziła i stotne zmiany w odpowiedzialności or­
ganów władzy publ icznej za akty normatywne oraz indywidualne rozstrzygnięcia. 
Podstawą prawną jest tu art. 4 1 7 1  kc„ który stanowi lex special i s  wobec art . 4 1 7  
kc. 

Przepis art. 4 1 72 kc . przewiduj e  natomiast naprawienie szkody, która j est na­
stępstwem wykonywania władzy publ icznej w sposób zgodny z prawem, ale w sy­
tuacj i gdyby było niesłuszne aby skutki wyrządzenia szkody obciążały wyłącznie 
poszkodowanego. 

Można uznać, że wprowadzona w polskim Kodeksie cywi lnym nowa regulacj a  
odpowiedzialności  Skarbu Państwa z a  szkody wyrządzone przy wykonywaniu wła­
dzy publicznej przystosowała przepisy do reguł gospodarki rynkowej . 
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