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O N  CERTI F ICATION OF SUCCESSION A N D  THE NEED 

FOR FU RTH ER CHANGES I N  THE LAW OF SUCCESSION 

1 .  l ntrod uctory comments 

The last two decades or so in Polish law have been a period of constant changes 
in lega! provisions that impact on practically every sphere of l ife.  Many of these 

changes and new lega! regulations have been embedded in the post- 1 989 process of 
system transformation. Some of them, unfortunately, have been caused by negligence 
that occurred in the legislative process, whereas others, have been a conseąuence of 
excess ive formalism and a dangerous tendency to "over-regulate" law. 

The law of succession, the same as the whole system of law, is not separate 
from the state system. Thus a change of the system created the need to revise the 
provisions of succession law, s ince it too is a part of civi l  law. In the system of the 
so called people ' s  democracy, the law of succession was one of the instruments 
aimed at shaping social ist ownership re lations. The idea that the basie source of 
livel ihood should be hired labour as opposed to the ideologically extraneous concept 
of inherited property, was of key importance. It should be emphasized that the State 
consistently controlled the inheritance of agricultural property and related provisions 
were structured to favour those firmly connected with the soc ialist system. 

As emphasized in subject l iterature, the State in princ iple does not interfere 
directly in c iv i l  law relations 1 •  It sometimes happens, however, that a legislator 
finds it necessary to directly regulate specific relations in the field of civi l  law. The 
law of succession, where a legislator decides who is to inherit property where the 
deceased did not leave a binding disposition in case of death, serves here as an 
example. However, the i ssue of administering granted rights of success ion is left to 
the interested parties themselves. This inc ludes making a decision whether to accept 
or waive succession and whether or not to establ ish the rights to succession. 

A. Ste lmachowski ,  Zarys teori i  p rawa cyw i l nego ,  Warsaw 1 998 ,  p .  43 .  
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The law of succession is based on relatively stable !egal institutions but th i s  does 

not mean that it should not be adjusted according to changing social and economic  

conditions .  Considering when the effects of specific !egal norms should become 

apparent, A .  Stelmachowski, accurately observed that the efficiency of the law of 

succession would on average occur after the lapse of a l ifetime of one generation, 

because most estates would in same way be shaped under the influence of th i s  law2• 

However, this observation does not specifically refer to certification of succession 

since it regards only a procedura! sphere, therefore it does not change any !egal 

institution in the scope of the rui es of succession .  

On 02. 1 0 .2008,  provis ions introducing the institution of  a certificate of  succession 

issued by a notary carne into force (Act of 24 .08 .2007 changing the Act on Publ ic 

Notaries and Same Other Acts) . 3  On thi s  basis ,  a new institution, i .e . ,  of a certificate 
of succession issued by a notary, apart from a confirmation of inheritance i ssued by 

a court in the form of a deci sion, started to become binding in Poland.  General ly, it 
can be said that according to Art. 95a of the Public Notaries Act, a notary may draft a 

certificate of succession in case of both statutory and testamentary succession .  

lt should be noted that the scope of applying the institution of a certificate of 
succession had already rai sed doubts during talks on the draft. I t  was  argued that 

l imiting the appl ication of provi sions on a certificate of succession to statutory 

succession was justified.  Nevertheless, such opinions were not taken into 

consideration in further legislative works.4  As M .  Pazdan5 emphasizes, it is a lega! 

solution that has been applied in other foreign !egal systems for a long time .  A 
certificate of succession real izes the principle of prompt proceedings by providing 

the possibi l ity to arrange all formal ities related to the inheritance without major 

difficulties and additional costs . 6  An alternative use of the institution of a certificate 

of success i on results from the content of Art. 1 025 of the C ivil Code . 

2 A. Ste lma chowski , Zarys teor i i . „ ,  p. 23 .  
3 Journa l  of Laws No .  1 8 1 , item 1 287 .  

4 K. Grzybczyk, M. Szpunar, Notar ia lne poświadczenie dziedziczen ia  jako a lternatywny sposób stw ierdzen ia  pra
wa do dziedziczen i a ,  Rejent 2006 ,  no. 2, p .  44 and next. 

5 M .  Pazdan ,  i n :  E. Kremer, Z Truszkiewicz (ed . ) ,  Przesłank i  dopuszcza lnośc i  nota r ia lnego poświadczen ia dzie
dziczen i a ,  Rozprawy i stud i a .  Księga pamiątkowa dedykowana Profesorowi Aleksandrowi L ichorowiczow i ,  Kra
ków 2009 ,  p .  1 93 .  

6 L. Kwaśn icka ,  B. Porębska ,  N otaria lne  pośw iadczenie dziedziczen ia - wybrane zagadn ien ia  praktyczne ,  Mon itor 
Prawniczy 2008, no. 24 ,  p .  1 344 .  
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2. A notary 's deed certify ing  success ion against a confi rmation 

of  i n heritance acq u isit ion issued by a cou rt 

Drafting a deed certifying succession is considered as a separate notary 
transaction. It is neither a notary deed nor does it belong to existing categories of 
certification. It is treated as a separate notary transaction even though its e lements 
are sim i lar to both categories of a transaction indicated therein.7  

It should be noted that according to Art .  95j of the Publ ic Notaries Act, a 
registered deed certifying succession carries  the same !egal force as .a dec is ion 
confirming acquis ition of inheritance issued by a court .  However, in case of confiict, 
precedence is given to a confirmation of inheritance acquis ition issued by a court. 
According to Art. 669 1 of the Code of Civi l  Procedure, a court of inheritance annuls 
a registered deed certifying succession where a prior court decision confirming 
inheritance acquisition has been issued. 

I f  two or more deeds certifying succession were registered with regard to 
the same inheritance, a court of inheritance annuls al l  deeds certifying succession 
and issues a decision confirming acquisition of inheritance upon the motion of an 
interested party (Art .  669 1 of the Code of C iv i l  Procedure) .  A presumption resulting 
from the registered deed certifying succession does not act against a presumption 
resulting from a confirmation of inheritance acquis ition (Art . 1 025 § 3 of the C ivi l  
Code) . 

Cases handed over to notaries '  competence do not cover in principle such issues 
where an element of d irect resolution of I egal disputes would occur since in the l ight 
of opinions expressed both by doctrine and the Constitutional Tribunal, thi s  aspect 
decides about the essence of judic ial administration of j ustice.8 Nevertheless, these 
changes are a part of a wider trend aimed at "rel ieving" courts . Thus, much hope i s  
rested on out of court mediations rather than mediations with courts ' partic ipation. 
The amicable settlement of cases has a lot of advantages as far as financial and non
financ ial aspects are concerned. In Poland, however, there is no tradition of us ing 
such institutions as yet. Many people are sti l i  convinced that bringing a case to a 
court carries more importance and is a more s ignificant event than an out of court 
settlement. 

It seems that such beliefs do not influence a choi ce of a court instead of a notary 
with regard to successions to a greater extent. Here, statutory requirements are of 
key importance as they s ignificantly l imit the possibil ity of a notary drafting a deed 
certifying succession. 

7 G. Bien iek ,  N otaria lne  poświadczenie dziedziczen ia ,  Rejent 2008 ,  no .  9, p. 32 .  
8 Judgment of Constituti ona l  Tribuna l  of 1 0 .05 .2000 ,  K 2 1 /99 ,  OTK 2000 ,  n o .  4, item 1 09 .  
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Theoretical ly, everyone has the right to choose a way of arranging these matters, 
i . e . ,  e ither by using the services of a notary or by submitting a motion to ascertain 
acqui sit ion of inheritance in a court. In practice, however, th i s  r ight of choice i s  
excluded where a large group of  heirs i s  involved . 

We should pay attention to the statutory l imitations of applying a certificate of 
succession, as they give a more complete p icture showing the scope and possible 
expectations connected with its introduction . Basic l imitations regarding th i s  
institution are a s  fol lowing:  

- firstly, a certificate of succession i s  possible only in indisputable cases w hen 
al l parties in question which may act as statutory and testamentary heirs ap
pear before the notary. Otherwise it is necessary to settle a case in court, 

- secondly, informal wi l ls  are excluded, 

- th irdly, the opening of succession before O J  . 07 . 1 984 is also l im ited; in such 
a case, the acqui sition of inheritance is carried out exclusively in cou1i. 

Closer analysis of these l im itations may lead to the conclus ion that a notary 's 
certifi cate of succession as an alternative way to estab l i sh the right to succession9 is  
too far-fetched. I t  seems that in the sphere of obtaining a confirmation of succession 
rights, a certificate of success i on plays only a complementary role at present as most 
cases are sti I l  settled by courts . 

According to !egal solutions presently adopted, a notary may draft a certificate 
of succession provided al l  parties to the proceedings submit a unanimous motion 
thereon . The parties should appear before the notary in person . lt should be 
emphasized that thi s  requirement appl ies  to all persons in question that may act 
as statutory and testamentary heirs (Art. 95c  § 2 point I and Art. 95b of the Publ ic 
Notaries Act) . In consequence, a certificate of succession covers only indisputable 
cases. If there i s  confl ict between the heirs, or if confl ict ari ses during drafting the 
m inutes of inheritance before a notary, a deed certify ing succession wi l l  not be i ssued 
since two fundamental features in providing the possibi l ity of using a certificate 
of succession are voluntary and unanimous jo int-action . 1 0  Moreover, it should be 
noted that the necessity to gather all parties in person to the proceedings before 
a notary may frequently become a condition d ifficult to meet. Nowadays, parties 
to the proceedings may reside in d ifferent countries and even the most advanced 
communications technology wi l l  not help to salve th i s  i ssue . Provi sions on the rules 
of drafting a certificate of succession are absolutely binding. If such a problem 

9 K .  G rzybczyk ,  M .  Szpunar, N otaria lne poświadczenie „ . ,  p .  44 .  
1 O M .  Manowska , Wybrane zagadn ien ia d otyczące poświadczen ia dziedziczen i a ,  N owy Przeg ląd N otaria lny 2008 ,  

no .  3 ,  p .  1 8 .  

34  



On certificati on of succession and the need for fu rther changes i n  the l aw of succession 

occurs, then the only way of obtaining a confirmation of succession rights wil l  be a 

court proceeding to ascertain the acquis ition of inheritance .  

A further point for consideration, is that the possibil ity of obtaining a notary 's 

certificate of succession has been l im ited to statutory and ordinary testamentary 

successions (Art. 95a  of the Pub I ie Notaries Act) . Therefore a certificate of success  i on 

is possible only in cases of: a holographic testament (Art. 949 of the C ivi l  Code), a 
testament made before a notary (Art. 950  of the C ivi l  Code), an al lographic testament 

(Art. 95 1 of the C iv i l  Code) . Thus succession on the bas is of informal wil ls ,  i . e .  oral 

wil ls (Art. 952 of the C iv i l  Code), the so called traveler 's wi l ls  (Art .  953  of the C ivi l  
Code), and mi litary wi l ls  (Art. 954 of the C ivi l  Code), have been exc luded. 

Special attention should be paid to oral testaments s ince they are the most 

common forms of informal testaments met in practice. The i ssue of oral testaments 

allows us to see the grounds for excluding cases covering succession on the basis 

of informal wills from notaries '  competence in the best way. The subj ect l iterature 

stresses the fact that in the l ight of new regulations, a certificate of succession is 

not merely a simple answer of a notary as a service provider to a wil l  of persons 

applying to him or her with the intention to make an appropriate statement with 

regard to the rules of succession . 1 1  

Taking Art. 9 5 2  § 2 o f  the C ivi l  Code into consideration, the content o f  an oral 

testament may be established provided one of the witnesses, or a third party, writes 
down the testator 's  statement w ithin one year from its making indicating the place 

and the date at where and upon which the statement was made, as wel l  as the place 

and the date where and upon which the statement was written down; whereas the 

testator and two witnesses, or all witnesses, then s ign it. If the content of an oral 

testament has not been establ ished in the abovementioned way, it may be ascertained 

during six months from the day when the succession was opened by unanimous 

testimonies made by the witnesses before a court. If it is not poss i ble to examine one 

of the witnesses in court, or if the examination faces obstacles difficult to surrnount, 

a court may be satisfied with the unanimous testimonies of two witnesses (Art. 952 

§ 3 of the C ivi l  Code) . 

Thus it might seem that if the content of an oral testament was establ ished by a 

written document, such an informal testament could de lege ferenda be the basis  of a 
deed certifying success ion. 1 2  However, we should pay attention to the fact that even if 

there was a unanimous motion to certify succession on the bas is  of an oral testament, 

a notary would have to assess whether or not there was a fear of imminent death. 

1 1  R .  Kapkowski ,  Sporządzenie a ktu poświadczen i a  dziedziczen ia ,  Paristwo i Prawo 2009 ,  no .  1 1 ,  p .  8 1 .  
1 2  M .  Ma nowska, Wybra ne zagadn ien ia  . . .  , p .  1 9 . 
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According to present legis lation in force, this  is not admi ssible due to formalized 
rui es of evidence. Therefore, w hat remains is a court proceeding. 

Although a deed certifying succession plays merely a declarative role with 
regard to pre-exi sting !egal events, it may only apply to some of them . 

A deed certifying succession confers a "specific documentary form"1 3  to prior 
lega! events whereas in  commonly exercised notary transactions, the parties shape 
the content of !egal relations themselves whi le a notary deed serves merely an 
intermediary function conferring the correct form to such statements . 1 4  

The subject l iterature pays attention to  the fact that the role of a notary in 
drafting a deed certify ing succession i s  special . 1 5  A notary establ ishes the exi sting 
facts of a case on the bas i s  of val id legi s lation and performs an act of subsumption 
determ ining who and in what proportion is entitled to the inheritance. In  thi s  system, 
a deed certifying succession may be treated as an act of applying law by a notary 
who him self or herself establ ishes the !egal position of the parties  according to the 
specified facts of a case, and i ssues an officia] deed equally va! id to a court decis ion, 
i . e .  a deed certifying succession .  The declaratory nature of a given deed does not 
exclude recognition that we deal with an act of applying law since in such case 
an authorized body conferred with powers, declares the exi stence of specific !egal 
relation bindingly. 1 6  

In  drafting a deed certifying succession, a model o f  notary proceedings i s  
s imilar t o  a court model o f  applying the law where i t  i s  necessary to first establ i sh 
a lega! status, then the facts of a case and finally perfonn subsumption . 1t should 
be emphasized, however, that notary 's competence does not cover in principle 
such issues where an element of direct resolution of lega! di sputes would occur, 
since in the l ight of opinions expressed by doctrine and the Constitutional Tribunal 
(which was previously quoted), thi s  aspect decides upon the essence of j udicial 
adm inistration of justice . 

A certificate of succession is not a uniform act. The drafting of a minimum 
two documents of different !egal nature : the m inutes of succession and a deed 
certifying succession, are required to certify succession .  ln specific cases, it may be 
necessary to draft additional documents such as the minutes of testament opening 
and announcement, or the m inutes of making statements regarding the acceptance 
or waiver of succession. The evaluation of the lega] nature of a deed certifying 
succession, i s  a subject of di scussion in lega! environments . 

1 3  R .  Ka pkowski ,  Sporządzenie aktu „ , p .  85 .  
1 4  A .  O leszko, Z cyw i l noprawnej problematyki czynnośc i  notari a l nych ,  Rejent 1 99 1 , n o .  1 ,  p .  1 4  and  next. 
1 5  R .  Kapkowski ,  Sporządzen ie aktu . . „ p .  85 .  
1 6  S .  Er l i ch ,  Wstęp d o  nauki o państw ie i praw ie ,  Warsaw 1 979 ,  p .  1 64 ,  quoted after: R .  Kapkowsk i ,  Sporządzenie 

aktu . . „ p. 85. 
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After drafting a deed certifying success ion, it is  reg istered in the electronic 
register kept by the National Notary Counci l .  A reg istered deed certifying su.ccession 
takes the effect of a legal ly binding decis ion establ ishing acquisition of inheritance. 

Everyone has access to the data stored in the electronic register but, as with 
every system, this  one too has its drawbacks . The register does not cover information 
about court decis ions on succession and thus i s  of l imited practical usefulness .  

3 .  On the need of a new v iew on  the issue of testamentary 
freedom 

Despite severa! positive changes in the law of succession introduced recently 
(e .g .  extending the group of statutory heirs to cover a testator's grandparents and 
the children of a testator 's  spouse where both parents did not survive to the moment 
of the succession's opening - Art. 934 and 934 1 of the C ivi l  Code 1 7), it seems that 
further changes of the law of succession are necessary, particularly those aimed at 
providing testators with true testamentary freedom. According to present legislation 
in force, the rule of testamentary freedom is to a great extent i l lusionary. 

On the bas is of the presently valid theory and practice of succession law 
appl ication, testamentary freedom is understood as the possibil ity granted to a 
testator to make legally effective dispositions in a testament with regard to his or her 
estate in case of death . 1 8  Such dispos itions may concern, most of all, the appointment 
of an heir, the establishment of legacy or arrangements, dis inheritance, or making 
the so called negative testament. Testamentary freedom has been recognized as the 
rule of succession law. 1 9  

Defining thi s  rule as  a specified scope of the rights allowing a testator to 
dispose of his or her estate in case of death20 has to be particularized. Apparently, the 
admissibil ity of disposing of the estate either in who le or in part and the appointment 
of any person as an heir2 1  is particularly exposed. Definitions of testamentary 
freedom, however, ignore the fact that within testamentary freedom a testator may in 
principle use a notion of inheritance shares, therefore, only its idea! parts. 

The subject literature emphasizes that "the aim of testamentary freedom is 
simple if not obvious".22 The object is to provide a testator with the possibil ity of 
disposing their estates in case of death, in a way that is most appropriate to their 

1 7  The Act o f  4 . 04 .2009 ,  Journa l  o f  Laws N o .  79 ,  item 662,  wh ich  carne i nio fo rce o n  28 .06 .2009 .  
1 8  S .  Wójc ik ,  i n :  S . J .  P iątowski (ed . ) ,  System prawa cywi lnego .  Prawo spadkowe, Wrocław-Warszawa-Kraków-

Gdańsk-Łódz, 1 986 ,  p. 1 73 .  
1 9  S . J .  P iątowski , Prawo spadkowe. Zarys wykładu ,  Warsaw 2002 ,  p .  24 .  
20 E .g .  E .  Skowrońska-Boc ian ,  P rawo spadkowe, Wa rsaw 2006 ,  p .  1 02 .  
2 1  J . S .  P iątowski (ed . ) ,  System prawa cyw i l neg o „ . ,  p .  1 73 .  
2 2  Ibidem 

3 7  



Teresa M róz 

wi l l  and at the same time rational and suitable to the actual circumstances of each 
individual case . The statutory order of succession includes only typical situations 
and is based on a fixed and rigid scheme .  

S imi lar to  every rule,  there are also exceptions to  the rule of testamentary 
freedom. Limitations of testamentary freedom ari se for from various reasons .  They 
include in particular, a need to protect the financial interests of a testator 's relatives 
as wel l as an intention to protect the who le or part of the pro perty to the succession,  
and the protection of family estates .  Moreover, it i s  d ifficult not to mention the 
i ssue of dependence of succession law provi sions on a pol itical system of a state 
and its attitude to the right of success i on. As far as the last issue is concerned, it i s  
worth adding that A1t. 2 1  of the Constitution of  the Republ ic  of  Poland, i s  today of  
fundamental importance. According to  Art. 2 1 ,  the Republ ic  of  Poland shal l protect 
ownership and the right of succession. 

The fol lowing succession law provis ions  are most frequently quoted as 
l im itations of testamentary freedom (in the system of legitimate portion) :  Art. 923 § 
1 ,  Art. 962, 964, 968 § 1 and Art. 5 8  of the C ivi l  Code23 • lt seems that the problem 
of l im itations of testamentary freedom exceeds the above-mentioned provisions to 
a great extent. 

There are many arguments supporting a claim that the i ssue which requires 
attention and change in Jegislation, is the scope of freedom to d ispose of the estates 
in case of death . Th i s  remark i s  most of al l  an effect of observing practice .  

It  may be observed that in  practice, testamentary freedom is  most seriously 
l imited by the requirement to appoint heirs in fractional parts. Thi s  problem may 
occur when a testator requires to take into consideration severa] heirs . It does not 
ari se where only a single heir is involved. 

Each heir inherits a share to the whole succession in a specified proportion. At 
present there is no legally effective possibi l ity to designate specified components 
of the inheritance to individual heirs . The effect of a testamentary di sposition of 
individual assets covering almost an entire inheritance i s  such that the persons who 
are benefi ciaries to such a di sposition are considered to be appointed to the whole 
success i on in fractional parts corresponding to the ratio of the value of the asset(s) 
they were allocated (Art. 96 1 of the Civi l Code ) .  

I f  a testator does not di spose of the inheritance in its entirety by designating 
specified assets in a wi l l ,  such a .situation is treated as a legacy. Persons drafting a 
wi l i  frequently consider the val id lega] regulation as grossly violating the freedom to 
d i spose of the estate in case of death . By d i sposing their  assets in case of death in the 

23 E. Skowrońska-Bocian ,  Prawo spadkowe „ . ,  p .  1 02 .  
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form of a wil l ,  they would l ike to be certain that, e .g . ,  a cooperative member 's right 
of ownership  of premises wi l l  be vested in their daughter, real estate in thejr son, or 

a car in their  grandson.24 

Admitting a legally effective means of designating assets to individual heirs, 
would require a change in provisions which would lead to replac ing a court 
confirmation of acqui s ition of inheritance, by a deci s ion endorsing a wi l l  (or a 
notary 's certificate of succession) under which specified heirs would acquire 
individual assets of the inheritance . Admitting the so called "shared" testament, 
would allow a testator 's  wi l l  to be respected more completely and at the same time it 
would not be necessary to share the inheritance. F inally, in case of a d ispute between 
heirs ( e .g .  about l iabi l ity for inherited debts), the problem would be solved in court 
proceedings for the share of inheritance. 

Pay ing attention to "shared" testaments, G .  B ieniek25 observes that a legi slator 
does not use the notion of a "shared" testament. The author rightly indicates that a 
basie aim of introducing the institution of a "shared" testament, i s  to provide correct 
realization of the rule of testamentary freedom and d ispositions in case of death . 
Within a "shared" testament, a testator would obtain the possibi l ity of determ ining 
who would receive what assets contained in the inheritance following h is/her death. 
In. today 's legislation there i s  a very l imited possibi l ity to d ispose of specific objects 
in case of death, e .g .  a legacy, which only takes the effect of an obl igation.  

lncluding in a wi l l  a d isposition determining which objects are to be vested 
in which heirs is treated today only as a recommendation to be taken into 
consideration during court proceedings to share the inheritance as far as !egal and 
factual possib i l it ies would al low it. However, there is no !egal obl igation to take into 
consideration a testator's recommendations . The law of succession does not provide 
for the possib i l ity of determin ing a way of sharing the inheritance by a testator. If a 
testator included deci sions about thi s  matter in his or her wi l l, they would not b ind 
the heirs from a lega! point of view. In the contractual share of inheritance it i s  the 
heirs ' wishes not the testator's recommendations that wi l l  finally decide.26 

Practice shows that testators frequently find it difficult to understand why they 
cannot make a d isposition of individual objects in case of death. They bel ieve it i s  
a major and unjustified l im itation of a testator's wi l l .  It i s  d ifficult not to  find these 
arguments justified. In  thi s  context, the question arises of whether on the basi s  of 
presently val id  succession provisions, the rule of testamentary freedom i s  in  fact a 
rule .  

2 4  S e e  mare i n  T. M róz. O potrzebie i k ierunkach z m i a n  przepisów prawa spadkowego ,  P rzeg ląd Sądowy 2008 ,  
no .  1 ,  p .  8 1  and  next as wel l  as  l iteratu re quoted there in .  

25  G .  B ien iek,  N otari a l ne  poświadczenie . . .  , p .  25 .  
26  Ibidem ,  p .  27 .  
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A new look at the problem of the rule of testamentary freedom and its practical 
real ization seems necessary. In  its present theoretical and practical shape it  does 
not meet social expectations. Only the introduction of a lega! means of d isposing 
of individual objects in case of death and in thi s  way appointing specific heirs to 
succession, wi l l  confer real importance to the rule of testamentary freedom . 

F ina l  remarks 

Transactions performed by a notary in connection w ith a certificate of succession 
may be divided into three basie  stages : l) drafting the minutes of succession by a 
notary, 2) drafting a deed certify ing succession by a notary, 3 )  entering a deed of 
succession to the regi ster kept by the National Notary Council27 •  

I t  is worth noticing that subject l iterature criticizes the Jack of a coherent concept 
of a deed certifying succession. A legislator did not prov ide the parties taking part 
in thi s  transaction w ith too much freedom fearing the rules of succession may be 
vio lated . The role of a notary in establ i shing acquis ition of inheritance is greatly 
dim in ished compared to that of a court. A notary may not certify succession without 
the parties '  consent even if it directly resulted from the m inutes of succession 
accepted by the parties who an heir would be. Each time when the order of succession 
determ ined by a notary i s  not in accordance with the expectations of the interested 
parties ' ,  a deed certifying succession wi l l  not be made. Court proceedings wi l  I be 
necessary, even though it wo u Id be pointl ess from an econom ie point of view sin ce 
the settlement is l ikely to be identical28 • 

The fact that a deed certifying succession may be drafted by any selected notary 
should be assessed positively. I n case of court proceedings the court of succession i s  
the only com petent court, i . e .  the court of the last residence of a testator (Art. 928 of  
the Code of C iv i l  Procedure). 

Considering whether the institution of certifying succession wi ll be approved 
by the interested persons, it is most of al l essential to take into account the fact that 
relatively l ittle time has elapsed from the time thi s  institution was introduced to dra w 
any general or rel iable conclusions with regard to the scope of using a possib i l ity of 
certifying succession by a notary in the future. 

De lege ferenda, it is necessary to postulate further changes in  the law of 
success i on, particularly those aimed at making the rule of testamentary freedom real 
in practice, e .g .  by creating a !egal possibi l ity of di sposing of not only shares to the 
inheritance in case of death but also individual obj ects contained in the inheritance 

27 L .  Kwaśn icka , B .  Porębska , N otar ia lne poświadczenie . .  , p .  1 343 .  
28  R .  Kapkowski ,  Sporządzenie aktu . . . , p .  89 .  
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(the rights inhered in these objects) .  Moreover, the i ssue of further extension of a 

group of statutory hei rs requires consideration too .29 

Despite recent changes in  thi s  area, it may sti l i  be rightly claimed that a 
municipali ty or the State Treasury come into succession too quickly. According to 
Art. 93 5 of the C iv i l  Code, if there is no testator's spouse, nor relatives or chi ldren 

appointed to succession under the law, the success ion comes into the municipality 
of the last place of res idence of a testator as a statutory heir. I f  it i s  not possible to 
determine the last place of res idence of a testator in the Republ ic of Poland, or i f the 
last res idence of a testator was abroad, the succession comes into the State Treasury 

as a statutory heir. 

For example, if  the deceased <lid not leave statu tory heirs l i sted in  thi s  pro v is ion, 
but was survived by a s isters-in-law, the s ister-in-law would not inherit under the 
Act. The munic ipality or the State Treasury would become the beneficiary. 

Generally, a d irection of changes in the law of succession should be considered 
right. However, severa) c ircumstances show that there is a need for subsequent 
changes in the provis ions thereon . It is characteristic that major changes which 
extended a group of statutory heirs were real ized only after so many years passed 
after the system transformation in Poland. The provisions of succession law of the 
"people 's  democratic" state were fi l led w ith an ideological assumption according 
to which accumulating fami ly estates was extraneous to the system, whereas h ired 
labour was the bas is  of a c itizens '  existence . 

It i s  worth mentioning here the problem of sharing the inheritance, or rather 
its costs . It seems that we would deal w ith sharing of inheritance in court and court 
d issolution of jo int property much less frequently if  the costs of arrang ing these 
matters by acts performed by a notary30 would be d ifferent what they are now. They 
are s ignificantly higher than court costs . 3 1  For this  reason many cases which do not 
have to be settled by a court are nevertheless submitted to one. Contractual sharing 
of inheritance made by a notary would rel ieve courts and realize the important rule 
of prom pt proceedings. It is a s ignificant practical problem s ince successions mostly 

29 See mare i n :  T. M róz, O potrzebie i k ierunkach zmian . , p .  8 1  and  next. 
30 See: Decision of M in i ster of  Justice of 2 8 . 06 . 2004 i n  the matter of maxi m u m  n ata ry fees ,  Jou rna l  of Laws of 2002 ,  

no .  42 ,  i tem 369 as amended .  Accord i ng  to the content of § 2 .  1 ,  § 8-1 6 restricted ,  a max imum nota ry fee for no
tary transact ions,  here in after referred to as a "maxim fee" ,  depends on  the va lue of the subject of a notary tran
sactio n .  I n  case of shari ng  i n her itance, a maximum fee is  determined on the basis of a genera l  va lue of the esta
te wh ich  is  subject to sha re .  

3 1  See: Act of 2 8 . 0 7 . 2 0 0 5  on Court Costs i n  C i v i l  Lawsu its, Jou rna l  of L a w s  of 2 0 0 5 ,  no .  1 67 ,  item 1 398 as amen
ded . ,  Art. 4 1 . 1 .  A fixed fee of P L N  1 . 000 is  charged fo r a mot ion to d isso lute jo int  property. 2 .  l f  a mot ion i nc ludes 
a unan imous  draft of d issolut ion of jo int property, a fixed fee of PLN 300 is  cha rged .  Art .  5 1 .  1 A f ixed fee of PLN 
500 is  charged for a motion to share i nheritance and i f  it includes a unan imous d raft of shar ing the i n heritance,  a 
fixed fee of PLN 300 is charged . 2 .  A fixed fee of PLN  1 ooo is charged for a mot ion to share i nheritance connec
ted with d issolut ion of j o i nt property and i f  it inc ludes a unan imous draft of sha ring the i nheritance and d issolut ion 
of jo int  property, a f ixed fee of  PLN 600 is  charged .  

4 1  
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contain lands, buildings or prem ises .  If the inheritance does not contain real estate 
or if sharing is l imited to other objects excluding real estate (Art. 1 03 8  § 2 of the 
Civi l  Code), an agreement of sharing may be concluded in any fonn (Art. 7 5  § 1 of 
the C ivi l  Code restricted) . It should be emphasized that the i ssue of rel ieving courts 
in the way mentioned above, requires neither changes in the law of succession nor 
changes to the Public Notaries Act. 
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ON CERTI F ICATION OF SUCCESSI O N  AND THE N E E D  
FOR FURTH E R  CHANGES I N  TH E LAW OF SUCCESS I O N  

In  the years that have elapsed s ince 1 989, when the process of system 
transformation began in Poland, amendments have been made to the C iv i l  Code 
relating to inheritance law. The need for change was c learły fett, and shown, not 
only in lega! c ircles but also by the publ ic .  The pre- 1 989 inheritance law provis ions, 
contained a very narrow c ircle of heirs which reftected the ideology of the former 
system and which fol lowed through after its transformation. The C ircle of Heirs law 
has now been emended, but it seems that further revis ion i s  needed as the Treasury 
sti l i  reacts to quickly i n  c laiming succession under the inheritance law (art. 93 BC) .  

Changes in  the inheritance law now make it possible for a certificate of success  i on 
to be drawn up by a notary, but not in  every case. Al l  heirs must first g ive their 
consent. Hitherto, only a court could determine the ful l  provis ions of inheritance law 
but now some issues can be undertaken by a notary. Poland has moved forward and 
so too has the role of the notary within the scope of obl igations imposed by law. 

Key words : success ion, c ircle of heirs, inheritance law, notary, certificate of 
success i on 
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