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THE ASSESSMENT OF LEGAL REGULATIONS
OF THE EUROPEAN UNION LIMITING
PUBLIC DEBT

Marcin Tyniewicki, Ph.D.

Abstract: Limitation or at least the maintaining of public debt on fixed level
due to its negative effects, are processes — as it seems — demanded and obvi-
ous. Thus, they are beyond all doubts in the sphere of political declarations
as well as in legal sphere, which means passing appropriate legal provisions.
However, problems appear at the stage of actual activities leading to imple-
mentation of those declarations and provisions. The prospect of public ex-
penditure cuts and in consequence - unpopularity of decisions in this mat-
ter, keeps politicians from taking real steps leading to limitation of public
debt or causing a desire to change of rigorous provisions quite effectively. The
problem is the most present and crucial in the context of financial difficulties
both members states of the European Union (e.g. Greece, Portugal, Spain)
and other countries. This paper will be an attempt to assess the EU legal pro-
visions observance, established to prevent the appearance of excessive public
debt.

Keywords: budget deficit, public debt, excessive deficit procedure, reference
values, convergence criteria, the Stability and Growth Pact.

Introduction

Limitation or at least the maintaining of public debt on fixed level due
to its negative effects, are processes — as it seems — demanded and obvious.
Thus, they are beyond all doubts in sphere of political declarations as well as
in legal sphere, which means passing appropriate legal provisions. However,
problems appear at the stage of actual activities leading to implementation of
those declarations and provisions. The prospect of public expenditure cuts and
in consequence - unpopularity of decisions in this matter, keeps politicians
from taking real steps leading to limitation of public debt or causing a desire
to change of rigorous provisions quite effectively. The problem is the most
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present and crucial in the context of financial difficulties both members states
of the European Union (e.g. Greece, Portugal, Spain) and other countries.

This paper will be an attempt to assess the EU legal provisions observance,
established to prevent the appearance of excessive public debt.

1. Scope of coordination of fiscal policy
in the European Union

Economic policy is one of the most crucial scopes of interests of the European
Union (EU).! For thisreason economic policies conducted by individual mem-
ber states need to be coordinated on fixed extent, which is deferent depend-
ing on type of policies, being components of whole of EU economic policy.
For example, monetary policy in reference to member states of Economic
and Monetary Union (EMU) has been coordinated on the highest level, as
it executed in form of single policy.? It means that it is implemented on su-
pranational level and guided by EU institution - the European Central Bank
(ECB). As aresultinstruments of monetary policy applied by ECB, e.g. fixing
interest rates, are binding for all member states of EMU. So practically, cen-
tral banks of these states are deprived of a possibility to conduct their own
individual monetary policy, and they only able to take activities jointly and
within of ECB as well as Eurosystem. Such centralized coordination is not
applicable to fiscal policy of member states. As a matter of fact the EU tries
to approach their activities in this area, but not in full extent, i.e. not in all
spheres of this policy there are imposed on states uniform rules, but only in
those which have been recognized as important for EU economic policy. That
way of coordination means that fiscal policy of EU members is subject to so-
called close coordination.’ Passing the Maastricht Treaty in 1992, establishing
EMU based on common euro currency and single monetary policy, member
states agreed to respect the principles on price stability, sound public finance,

1 See title VIII of the Treaty on the Functioning of the European Union (O] EU of 30.03.2010,
C 83, p. 47), hereinafter referred to as TFEU.

2 European Commission, Directorate-General for Economic and Financial Affairs, Coordina-
tion of economic policies in the EU: a presentation of key features of the main procedures,
»Euro Papers” 2002, No. 45, p. 4; M. Tyniewicki, Polityka budzetowa, [in:] E. Sulima (ed.),
Obszary integracji Unii Europejskiej, Bialystok 2006, p. 101 and next.

3 Ibidem.
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monetary conditions and a sustainable balance of payments.* These princi-
ples constitute grounds for so-called convergence criteria of which fulfill-
ment are required to join the euro zone. Sound public finance is understood
in the light of budget deficit and public debt limitation, so as not to exceed
the reference values, i.e. 3% and 60 % of GDP respectively (fiscal criteria of
convergence).” The purpose of these restrictions was to maintain fiscal dis-
cipline ensuring the stability of euro currency. At the same time, there have
been decided to constitute legal instruments that would secure its observance
as well as to force to take appropriate remedial actions in case of exceeding
the limits laid down. These instruments derive from so-called excessive def-
icit procedure specified in art. 126 par. 1-14 TFEU. It is complemented by
Council Regulation (EC) No. 479/2009,° which regulates e.g. terminological
issues (including the definition and scope of public debt), submitting duties
of statistical reports on current level of deficit and debt, evaluation and cred-
ibility of these reports by the Commission (Eurostat).

Simultaneously, in 1997, i.e. before the beginning of the third stage of
EMU, there was established the Stability and Growth Pact,” which subject was
to strengthen the excessive deficit procedure. In fact, the Pact specifies and
particularizes of the procedure in sphere of submitting of convergence and
stability programs, deadline for implementation of next stages of the proce-
dure, amounts of penalties.

4 Art. 119 TFEU (ex art. 4 of the Treaty establishing the European Community).

5 Art. 126 par. 2 and protocol 12 TFEU.

6 Council Regulation (EC) No. 479/2009 of 25 May 2009 on the application of the Protocol on
the excessive deficit procedure annexed to the Treaty establishing the European Community
(Codified version) (O] EU of 10.06.2009, L 145, p. 1).

7 The Stability and Growth Pact has been established by the resolution of European Council
of 17 June 1999 on Stability and Growth Pact. It comprises of 2 regulations: Council Regula-
tion (EC) No. 1466/97 of 7 July 1997 on the strengthening of the surveillance of budgetary
positions and the surveillance and coordination of economic policies (O] EU of 2.08.1997,
L 209, p. 1 with amendments) and Council Regulation (EC) No. 1467/97 of 7 July 1997 on
speeding up and clarifying the implementation of the excessive deficit procedure (O] EU of
2.08.1997, L 209, p. 6 with amendments).
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2. The observance of the budget discipline in range of
public debt by EU Member States in 1997-2011

Prior to joining the third stage of EMU, which formally began on 1 January
1999, fifteen member states were assessed taking into consideration fulfill-
ment of convergence criteria. Focusing only on the amount of public debt, the
data for 1997-1998 show that the ratio not exceeding 60 % of GDP was met
only by 4 countries in the first year (France, Luxembourg, Finland and the
United Kingdom), and in the next year - Denmark and Portugal as well. In
consequence, there were appeared the doubts about wisdom of creating the
euro zone, while majority of members did not meet established conditions.?

However, finally the European Council in May 1998 took decision on qual-
ification for the third stage of EMU 11 states, including also those, which did
not meet the public debt criterion. During its assessment, there was adopted
not only the strict adherence to the limit of 60 %, but also the trend to reduce
public expenditure and the prospect of reducing the debt to GDP ratio to the
limit indicated. Consequently, from the beginning the euro area also consist-
ed of those countries that showed the highest public debt, oscillating or even
exceeding 100 % of GDP, i.e. Italy and Belgium with the exception of Greece,
which was accessed in 2001. Within next years, before the EU enlargement
in 2004, an increasing part of states began to meet the debt criterion (e.g. in
from 2001 - 11 out of 15 states, in 2002 - 10 out of 15 states, in 2003 - 9 out
of 15). After accession of new members in 2004 and 2009, depending on dif-
ferent periods, from 15 to 16 out of 27 states fulfilled this criterion (graph
2).? However, the European Commission for the period 2010-2011 foresees
that the situation is going to get worse, although this trend has been notice-
able since 2008. The decrease of the number of states, in which the debt will
not exceed 60 % (there will be 13 states) is not only considered, but also the
average increase of debt of EU and in the euro area (graph 5). While in 2009
the average value of the debt of all member states amounted to 73.6 % of
GDP, in 2010-2011 this indicator is already going to oscillate at 79.6 % and
83.8 % respectively. For the euro area data are even more negative, because
they amount respectively 2009 - 78.7 %, 2010 - 84.7 % and 2011 - 88.5 %.
It means that the growing of commitments in countries that for a long time

8 Baka, W. Bankowos¢ centralna. Funkcje, metody, organizacja, Warsaw 2001, p. 284 and next.
9 On the basis of Eurostat data, http://epp.eurostat.ec.europa.eu/
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show the worst results in this matter, will be continued, what seems to be a
very worrying trend. Faster increasing of public debt in the EU is mainly due
to high fiscal deficits of the member states, what is proved by the fact that
only three of them in 2009 fulfilled the second criterion of convergence - a
deficit not larger than 3 % of GDP. In many countries, the limit was exceeded
twice or three times (graph 1) and there were no states with budget surplus.

3. Public debt in procedure of an excessive deficit -
nature of legal regulations

In compliance with art. 126 par. 3 TFEU taking actions by the Commission
and the Council under the excessive deficit procedure is a consequence of
establishing an infringement of one or two fiscal convergence criteria. This
is a basic circumstance, as a result of which the Council may take decision
on the existence of excessive deficit. However, the only fact of exceeding the
limits of 3% and 60 % of GDP is not always decisive. In reference to public
debt, there may be exceeded without negative consequences, provided that
“the ratio is sufficiently diminishing and approaching the reference value
at a satisfactory pace”. As you can see, this condition is imprecise, allowing
for a fairly broad interpretation. It has not been specified in Regulation No.
1467/97, as opposed to exceeding the limit of the budget deficit. In the last
case, the circumstances which exclude further proceedings shall be such as
exceptionality and temporality of exceeding, and the mentioned Regulation
in art. 2 par. 1 specifies, how these terms should be understood. It should be
noted that the provisions of this act as well as art. 126 TFEU, during assess-
ment of the merits of the decision on the existence of an excessive deficit, at-
tach greater importance to the budget deficit appearing than the public debt
at a fixed level. Used terminology in here - “excessive deficit procedure” is
also meaningful.

There may be presented examples of several countries to which was taken
decision on the existence of excessive deficit, and afterwards it was abrogated,
despite the fact that level of debt continued to exceed 60 % of GDP: France.'

10 Council Decision No. 2003/487/EC of 3 June 2003 on the existence of an excessive deficit in
France (OJ EU 0f3.07.2003, L 165, p. 29); decision abrogating above-mentioned decision -
No. 2007/154/EC of 30 September 2007 (OJ EU 0f8.03.2007, L 68, p. 3).
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Germany,'" Greece, ' Italy,'* Portugal."* Quite significant example is Belgium
as well, where the level of debt since the establishment of EMU varied from
113 % in 1999 to 96.7 % of GDP in 2009, but the procedure of excessive defi-
cit was initiated for the first time in this year, due to exceeding the 3 % ref-
erence value of budget deficit, reaching in October 2009, the level of 5.9 %."*
Currently the procedure has been taken towards 20 member states of the EU,
including Poland.'®

In consequence, the level of deficit, not public debt, has become the main
and primary fiscal criterion by which member states has treated the fiscal
policy in short-term perspective.””

Another crucial issue is also the initiation of the procedure of excessive
deficit. The provisions of art. 126 TFEU do not give basis for automatic de-
cision-making and specific measures - such as the decision on the existence
of excessive deficit and its derogation, addressing recommendations to the
member state, fines imposing - are applied by the Council after a qualified
majority voting. As a matter of fact, the voting takes place without the partici-
pation of the state of which these measures apply, but it’s necessary to have in
mind a psychological aspect associated with a situation, when large and influ-
ential countries, in which there is exist a danger of excessive deficit appear-
ing, may put political pressure on other countries during the voting. Contrary
to many opinions, a situation in which the excessive deficit procedure was
not initiated against Germany in 2002 and France in 2003 as a result of their
pressures, did not take place. Appropriate proceedings were taken under the

11 Council Decision No.2003/89/EC of 21 January 2003 on the existence of an excessive deficit
in Germany (O] EU of 11.02.2003, L 34, p. 16); decision abrogating above-mentioned deci-
sion — No. 2007/49/EC of 5 July 2007 (O] EU of 13.07.2007, L 183, p. 23).

12 Council Decision No. 2004/97/EC of 5 July 2004 on the existence of an excessive deficit in
Greece (O] EU 0f 30.12.2004, L 389, p. 25); decision abrogating above-mentioned decision
- No. 2007/465/EC of 5 July 2007 (O] EU of 6 July 2007, L 176, p. 21).

13 Council Decision No. 2005/694/EC of 28 July 2005 on the existence of an excessive deficit
in Italy (OJ EU of 11.10.2005, L 266, p. 57); decision abrogating above-mentioned decision
- No. 2008/560/EC of 3 June 2008 (O] EU of 10.07.2008, L 181, p. 39).

14 Council Decision No. 2005/730/EC of 20 September 2005 on the existence of an excessive
deficit in Portugal (O] EU 0f20.10.2005, L 274, p. 91); decision abrogating above-mentioned
decision - No. 2008/561/EC of 3 June 2008 (O] EU of 10.07.2008, L 181, p. 41).

15 Council Decision No. 2010/283/EU of 19 January 2010 on the existence of an excessive defi-
cit in Belgium (O] EU 0f 21.05.2010, L 125, p. 34).

16 http://ec.europa.eu/economy_finance/sgp/deficit/countries/index_en.htm

17 Rostowski, E. Pakt Stabilno$cii Wzrostu - niezbedny i nie do wyegzekwowania, [in:] Funk-
cjonowanie Unii Gospodarczej i Walutowej, Zeszyty BRE Bank - Case 2004, No 75, p. 37 and
next.
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relevant Council decisions, namely decisions No.2003/89/EC and 2003/487/
EC.'8 However, in the course of the procedure, due to required majority was
not achieved, the Council did not adopt decision on the on the recommenda-
tion of the Commission to take the appropriate measures in order to reduce
deficits of those states, under art. 104 par. 8 and 9 of the Treaty establishing
the European Community (currently art. 126 par. 8 nad 9 of TFEU). The
Council also adopted the proposals, containing decisions to suspend the ex-
cessive deficit procedure in reference to Germany and France, and modifying
the recommendations previously adopted by the Council pursuant to art. 104
par 7 TEC (currently art. 126 par. 7 TFEU). This case became a background
of a dispute which arose between Commission and Council and which was
finally settled by the European Court of Justice. The Court stated that the ac-
tion of the Commission on the failure of the Council to adopt the formal in-
struments contained in the Commission’s recommendations pursuant to art.
104 par. 8 and 9 TEC, is inadmissible. He also annulled adopted Council’s
proposals, containing decisions to suspend the excessive deficit procedure in
reference to Germany and France, and modifying the recommendations pre-
viously adopted in compliance with art. 104 par. 7 TEC."

Having in regard the nature of instruments applicable to the member state
in connection with the threat of appearing deficit or debt exceeding the ref-
erence values, the principle of gradation is applied, ie. from the most slight
to the most painful. After adoption of the decision on the existence of exces-
sive deficit, the Council within remedial actions (art. 126 par. 7-9 TFEU):

1) without undue delay, submits recommendations to the member states
concerned, expecting within six months to take effective actions, and
fix a deadline for correcting the excessive deficit, at this stage these rec-
ommendations are not be made public;

2) issues a revised recommendation, if the member state has taken effec-
tive actions, but after issue the previous recommendations, unexpected
adverse economic events with major unfavourable consequences for
government finances has occurred;

3) may immediately make public the recommendations addressed earlier if
it finds that the member state has failed to take effective actions within
the fixed period;

18 See footnotes no. 10 and 11.
19 Judgment of the Court of Justice of European Communities of 13 July 2004 in Case C-27/04:
Commission of the European Communities v Council of the European Union.
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4) may decide to give notice to the member state to take, within a specified
time limit, measures for the deficit reduction, which is judged necessary
by the Council in order to remedy the situation, if a member state per-
sists in failing to put into practice the recommendations of the Council;
in accordance with art. 5 of Regulation No. 14679 the Council requests
that the member state achieves a minimum annual improvement of at
least 0.5% of GDP.

In consequence of lack of adhering to the requests of the Council referred
to in point 4, it may decide to introduce the measures with sanction nature
(art. 126 par. 11 TFEU), i.e.:

1) to require the Member State concerned to publish additional informa-

tion, to be specified by the Council, before issuingbonds and securities,

2) to invite the European Investment Bank to reconsider its lending policy
towards the member state concerned;

3) to require the member state concerned to make a non-interest-bearing
deposit of up to 0.5 % of GDP until the excessive deficit has, in the view
of the Council, been corrected;

4) to covert a deposit into a fine if two years after the decision to require
the participating member state concerned to make a deposit, the exces-
sive deficit has, in the view of the Council, not been corrected.

With regard to the measures listed above, it is necessary to point at some
remarks. Firstly, as you can see, the Council possesses the freedom to apply
of measures; there is no automatic rule of law, which has already been men-
tioned. Secondly, the most painful sanctions have not been imposed on any
member states, i.e. make a non-interest-bearing deposit and fine, although
the deficit and debt have, exceeding the fixed limits, persisted for several years
in a row. Thirdly, the sanction measures are not applied to EU countries that
have not accessed to the EMU. They are recognized as member states with a
derogation, which means that some provisions of the Treaty are not applica-
ble to them, including art. 126 par. 9 and 11 TFEU (see art. 139 par. 2 TFEU).
So-called a “repressive part” of the Stability and Growth Pact contained in
Regulation No. 1467/97, does not apply as well. Thus, states outside the EMU
can be subject to the excessive deficit procedure, but the application of sanc-
tions is excluded.

Bearing in mind the considerations made above the excessive deficit pro-
cedure as well as the Stability and Growth Pact, need to be reformed towards
greater effectiveness in respecting the rule that budget deficit and public debt
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should not exceed the set levels, particularly in reference to the second eco-
nomic factor. The practice of functioning of the excessive deficit procedure
shows that more is required of member states® actions to reduce the negative
budgetary imbalances than public debt. However presented statistical data
clearly show the growing trend takes place not only in reference to volume of
budget deficit but also to scale of commitments of EU member states, which
in many countries exceeded the limit of 60% of GDP. In the context of the
problems of Greece, there are appear demands for establishing additional
sanctions on over-indebted states, consisting in the exclusion from right to
financials resources of EU funds or depravation right to vote in the Council.
Probably, the problem is not located in the catalogue of sanctions, because
the sanctions under the present system consisting of non-interest-bearing de-
posit and financial fine are quite severe. As it seems, the problem arises from
their implementation failure. In my opinion, it is appropriate to extend the
repressive part of the Stability and Growth Pact to member states, which do
not belong to the euro zone. The application of sanctions in this case should
not be considered only in the context of monetary policy and the euro cur-
rency protection, but mainly in the context of caring for public finance and
budgetary policy of the EU. This point of view should not be considered as
an attempt to incapacitate the member states in scope of their national fis-
cal policies, but the activity and efficiency of EU institutions in observance
of reference values of budget deficit and public debt should be strengthened.

Marcin Tyniewicki, Ph.D.

Department of Public Finance and Financial Law
The Faculty of Law, University in Bialystok

Ul. Mickiewicza 1

15-213 Bialystok

tyniewicki@uwb.edu.pl
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Graph 1. Budget deficit in relation to GDP in EU-27 in 2009 r. (in %)
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Graph 2. Public debt in relation to GDP in EU-27 in 2009 (in %)
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Source: Eurostat, http://epp.eurostat.ec.europa.eu/

Graph 3. Budget deficit forecast in relation to GDP in EU-27
for 2010-2011 (in %)
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Source: European Commission, European Economic Forecast - Spring 2010,

“European Economy” 2/2010, p. 200.

796




The assessment of legal regulations of the European Union limiting public debt

Graph 4. Public debt forecast in relation to GDP in EU-27
for 2010-2011r. (in %)
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Source: European Commission, European Economic Forecast - Spring 2010,
“European Economy” 2/2010, p. 202.

Graph 5. Average level of public debt in relation to GDP in EU-27
and Euro zone in 1998-2011 r. (in %)
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