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Introduction

owards the end of 2013, the European Commis-
Tsion issued “An Action Plan to strengthen the

fight against tax fraud and tax evasion” in which
the Commission describes some measures that should be
taken by Member States to can help reduce tax evasion and
improve tax collection. The Commission proposed in par-
ticular to improve the existing cooperation between Mem-
ber States and their tax administrators and to intensify the
use of information exchange.

The Commission also proposed to adopt a proposal for the
rapid reaction mechanism against VAT fraud, which was
already introduced by Council Directive 2013/42/EU of 22
July 2013 and which allows the Commission to very quick-
ly authorize a Member State to adopt derogation measures
of a temporary nature in order to deal with cases of sudden
and massive fraud with a significant financial impact.!

Within the framework of obligations imposed by EU law,
the Czech Republic created two conceptual legal institu-
tions in the form of the VAT Control Statement and Elec-
tronic Record of Sales. The authors attempt to acquaint
readers of this paper at least in the basics of these two
innovations introduced in the Czech Republic.

VAT Control Statement

The first of the newly-established legal institutions to
help in the fight against tax frauds is the VAT Control

Statement. The VAT Control Statement was introduced
into Czech law by Act no. 360/2014 Coll., amending Act
no. 235/2004 Coll., On Value Added Tax, as amended
(hereinafter “the VAT Act”), and other related laws, with
some provisions, among others, related to the recently in-
troduced obligation to submit the VAT Control Statement
and the withdrawal of the exemption for natural persons
from mandatory electronic filing of forms. The obligation
to submit the VAT Control Statement applies to selected
taxpayers, while meeting statutory requirements from 1%
January 2016.

VAT Control Statement is a new legal institution intro-
duced into the VAT Act as a requirement for keeping
records relating to tax liability and has been proposed in
order to improve tax collection, reduce tax frauds on VAT,
and thereby strengthen the position of decent taxpayers.

The VAT Control Statement is generally submitted by
taxable persons registered for VAT in the Czech Republic,
while it is not clear whether they are a domestic or foreign
entity. The obligation to submit the VAT Control State-
ment is linked to the emergence of one of the following
legal facts in the so-called reporting period:

a) domestic taxable supplies or receipt of advance pay-
ment,

b) domestic acquisition of goods/services or providing
of advance payment,

c) received transactions from which the acquirer is
obliged to declare VAT according to article 108 sec-
tion 1b), ¢) of the VAT Act,
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d) special scheme for investment gold:

- received Intermediary Service for which VAT is
applied according to Article 92 section 5 of the
VAT Act;

- supply of VAT exempt investment gold for which
the taxable person registered for VAT is entitled
to deduct VAT pursuant to Article 92 section 6
b) and ¢), or

- production of investment gold or transforma-
tion of gold into investment gold according to
Article 92 section 7 of the VAT Act.

The following are not obliged to submit the VAT Control
Statement:

a) aperson who is not a VAT payer,

b) an identified person,

c) a payer who has not carried out or has accepted no
performance during the reporting period (in the
reverse charge procedure) or a payer who does not
claim any deduction of tax from the received sup-
plies in normal mode,

d) apayer who carries out only exempt taxable supplies
without the right of deduction of tax (according to
Article 51 of the VAT Act).?

Article 101d of the VAT Act also provides that the taxpayer
shall state the required data needed for tax administration
in the VAT Control Statement. Taxpayers must submit the
VAT Control Statement only electronically to the email
address of the Mail Room of the tax administrator in ques-
tion in the format and structure set by the tax administra-
tor.

The deadline for submission of the VAT Control State-
ment was originally laid down uniformly for all taxpay-
ers — within 25 days after the end of the calendar month.
During the legislative process the diversity of the taxable
period for VAT was taken into account and therefore we
can find a dual deadline for submission of the VAT Con-
trol Statement: the legal entity submitting the VAT Control
Statements every month (within 25 days after the end of
the calendar month), and natural persons within the dead-
line for submitting the tax return (within 25 days after the
end of the month or quarter). The first obligation to sub-
mit the VAT Control Statement for monthly VAT payers
was on 25" February 2016, and quarterly payers will first
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submit the VAT Control Statement no later than on 25"
April 2016.

In connection with the obligation to submit the VAT Con-
trol Statement, before its introduction the high admini-
strative burden on businesses was mentioned. However, as
evidenced by data from the first administration, about 87
percent of monthly taxpayers submitted the VAT Control
Statement, while only a negligible 1 percent of them did
not meet the requirement of the form or structure. Only
5 percent of the mandatory monthly payers who were
obliged to submit the VAT Control Statement did not sub-
mit it, and they were called on to do so by the tax admin-
istrator in accordance with the provisions of Article 101g
of the VAT Act.’

According to the explanatory report, the VAT Control
Statement is another legal institution to combat tax eva-
sion because tax administrators will have quick access to
data relating to VAT and can cross-check the data from
the VAT Control Statement with that filed in the tax re-
turns. Tax administrators will have certain data from the
VAT Control Statement in the time of its filing (if the legal
requirements of filing will be fulfilled) which enable it to
analyze and identify possible connections of payers. After
pairing is done, the tax administrator can theoretically
expose the taxpayer who improperly claims the deduction
of tax, and after that the tax administrator can focus his
inspections on him.* However, we can say that given the
frequency of submission of the VAT Control Statements,
pairing selected data from the VAT Control Statement
with that from the tax returns on VAT and pairing the
VAT Control Statements with each other will become an
effective control mechanism, but on the other hand it will
increase the burden of individual workers. So it is ques-
tionable whether it will be possible to solve the situation
with the VAT Control Statement in the short time limits
associated with it.

The VAT Act also provides for a penalty for default obli-
gations provided by law relating to the VAT Control State-
ment. Currently these are the most frequently discussed
penalties provided in Article 101h of the VAT Act, which
are implemented very strictly. Recently the Czech Govern-
ment approved the proposal of the Ministry of Finance to
mitigate the impact of these penalties.’ According to the
available version of the draft amendment to the VAT Act®,
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the main proposal is a supplement of tax remission, which
will cover penalties arising from the law in a fixed amount
of CZK 10 000, CZK 30 000 and CZK 50 000. The tax payer
will be entitled to ask the tax administrator for remission
of tax within 3 months from the date of legal force of the
tax assessment which set the obligation to pay the penalty.
The tax administrator may waive this wholly or partly if
there has been a failure to submit the VAT Control State-
ment on grounds that can be justified by the circumstanc-
es of the case. There is thus created a similar structure as
the tax remission of interest on late payment and interest
on the respite amount described in Article 259b of Act no.
280/2009 Coll., The Tax Code, as amended (hereinafter
“the Tax Code”). Generally, the institution of remission
of accession of a tax is governed by Instructions D-21 to
remission of accession of a tax from the General Finan-
cial Directorate’, which sets the justifiable reasons of tax
remission, but only in relation to Article 259b of the Tax
Code. Since these internal binding notes are issued mainly
because of the unification of the decision of the individual
tax administrators, the General Financial Directorate will
have to take some measures (amend the Instruction or is-
sue a new one) in the case of approval of the amendment.

However, the draft amendment does not approach the
proceedings of the remission of the penalty, so the tax ad-
ministrator will have to proceed under Article 259 et seq.
of the Tax Code. These provisions, among others, deter-
mine that remedies are not applicable against the decisions
on remission of accession of a tax, i.e. appeal against this
decision is not allowed and it can be contested only by su-
pervisory measures (e.g. a review of the decision if it was
issued contrary to the law).

In addition to the institution of remission, the draft
amendment stipulates the possibility of exemption from
the obligation to pay a penalty in the amount of CZK
1,000: in a situation where the taxpayer is not in delay with
other VAT Control Statements in a given calendar year, the
tax administrator may take this into account automatically
without the need to submit an application by the taxpayer.
In addition, according to the Ministry of Finance’s recent-
ly introduced temporary provisions, a certain transitional
period of tolerance will be created in which penalties in
the amount of CZK 1,000 formed before the effectiveness
of the proposed amendment will expire.

According to the Ministry of Finance, the proposed
amendment to the VAT Act should mitigate the impact of
penalties for breach of duties related to the VAT Control
Statement to the taxpayer and we can assume that tax-
payers will use these institutions extensively in the early
months after the effectiveness of the amendment (and
taking into account the penalties not only then). There are
different opinions about the existence of a duty to submit
the VAT Control Statement. One of them is the one that it
entails a significant increase of administrative burden on
the side of taxpayers; however, from the above-mentioned
is shown that the administrative burden grows particularly
on the side of tax administrators.

In addition to the legal institution of the VAT Control
Statement and its sanctioning consequences, in the Czech
Republic the taxpayers waited to see protection of the
European Convention for the Protection of Fundamen-
tal Human Rights (hereinafter “the Convention”) for the
sphere of criminal and fiscal offenses.® The European
Court of Human Rights in the case of Lucky Dev v. Swe-
den, dated 27" November 2014, application no. 7356/10,
spoke in favour of providing “full” protection of Article
4 of Protocol no. 7 to the Convention (hereinafter “the
Protocol”) of tax entities, to which fell the obligation to
pay the penalty under Article 251 of the Tax Code. The Eu-
ropean Court of Human Rights, however, did not provide
protection only against criminal prosecution of the same
offence twice (in tax proceedings and in criminal procee-
dings), but this decision also brought the possibility for
the taxpayers to seek the imposition of lighter penalties for
violation of tax laws of a criminal nature. The above-men-
tioned flows from the fundamental principles which are
inherent in the very nature of criminal law®, which was
confirmed by the European Court of Human Rights in
its decision in the case Scoppola v. Italy, which was over-
came by the findings made in decisions X v. Germany, Le
Petit v. the United Kingdom and Zaprianov v. Bulgaria.
One of the legal institutions of a criminal nature as well
are the penalties embodied in Article 101h paragraph 1 of
the VAT Act. According to the explanatory report”, the
purpose of these penalties has a similar character as the
penalties set by Article 251 of the Tax Code. In light of the
above and on the existence of moderating institutions, we
can apply conclusions resulting from the jurisprudence of
the above-mentioned to institute these penalties. We can
summarize that the planned amendment of the VAT Act
will bring the possibility of moderation by reference to
the conclusions made by the European Court of Human
Rights to taxpayers.
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Electronic Record of Sales

The Electronic Record of Sales is an instrument prepared
by the Ministry of Finance in the area of transactions in
cash, which should ensure a continuous flow of informa-
tion needed to administer various types of taxes in relation
between taxpayers and the tax administration. The current
state supports the negotiation of taxpayers seeking to con-
ceal facts relevant to the administration and collection of
taxes and distortion of the actual picture of the total tax
liability, which is reflected significantly in both the state-
ment of the amount of the total tax liability and the final
amount of the tax collection. Such a situation may be con-
sidered as undesirable for reasons on the side of effective
administration of public finances and those on the side of
private (natural or legal) persons.

The Ministry of Finance therefore proposes that the obli-
gation to make the records of set sales should fall signifi-
cantly on all compulsory subjects carrying out set recorded
transactions in the prescribed form. The Ministry wants to
set the situation where only the minimum absolute (com-
plete exemption from the regime of record of sales) and
procedural (submission to other than the standard regime
of record of sales) exceptions are accepted.

Sales would be subjected to electronic records if there are
three statutory elements cumulatively fulfilled:

1. sales are made between statutory bodies (subjective
element),

2. the sale took place under statutory circumstances
(material element),

3. the sale (payment) was conducted in the prescribed
manner (formal element).!

Czech regulation is not unique in the European area. An
institution similar to the Electronic Record of Sales was
introduced by neighbouring states too. The Slovak Repub-
lic established the obligation to use a special electronic
cash register with fiscal memory since 2009'* and in April
2015 changed its system so that nowadays selected provi-
ders of services can continue to use the current electronic
cash register, or they can join the “virtual cash register”
via the Internet (a similar system to the Czech Electronic
Record of Sales). Some similarity can also be found in the
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forthcoming mechanism of inspection through the institu-
tion of the so-called lottery of receipts which is part of the
system in the Czech Republic. Because of the possibility
of the announcement of the lottery of receipts, the Czech
Republic should use the experience of the Slovak Republic,
where it was a relatively effective control mechanism af-
ter the first announcement, because people have a certain
motivation, it was something new, and non-routine. Elec-
tronic evidence was also introduced in January 2016 in
Austria, where, unlike the Czech Republic, the seller must
issue a receipt to the customer and he has an obligation
to keep it. Each customer shopping in a store with a cash
register must keep the receipt until it goes out of business,
where he can be called for submission of the receipt.

Abstract

In the Czech legal order some news related to the fight
against tax fraud on value added tax (hereinafter “VAT”)
appeared at the beginning of 2016. The authors attempt-
ed to acquaint readers with two of the most controversial
legal institutions — the VAT Control Statement and Elec-
tronic Record of Sales. We can enunciate about the VAT
Control Statement that it is a legal institution which can
portray matching and chaining of VAT taxable supplies
in the framework of “value added” to the tax authority.
Short-term practice speaks in favour of the suitability
of implementation of this legal institution, which is de-
scribed below. It is necessary to point out that the elec-
tronic record of sales is a very debatable topic in the Czech
Republic nowadays and after some time we can find out
how effective a tool it has become in the fight against tax
fraud. Unlike other European countries’ systems of elec-
tronic record, the Czech one lays fewer obligations on tax-
able persons registered for VAT and their customers. It can
be summarized that in the case of these legal institutions,
while theoretically they serve a legitimate objective and
laudable purpose , only practice will show whether the ad-
ministrative burden imposed on tax payers is reasonable
and whether the VAT Control Statement and Electronic
Record of Sales will become effective legal institutions in
the fight against tax fraud.
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