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| Abstract

> Goal — The article investigates the growing tension between democratic oversight and
procedural exploitation in the implementation of Poland’s public information access
regime, particularly by non-governmental organisations (NGOs). It aims to clarify how
the constitutional right to information, while essential for accountability, can be strategi-
cally misused to burden administrative institutions and distort participatory governance.

> Research methodology — The study employs a combination of doctrinal legal analysis,
empirical audit data on information requests, and comparative examination of for-
eign access-to-information frameworks. This mixed approach allows for identifying
patterns of instrumental use and assessing their compatibility with the constitutional
and European transparency standards.

> Score — The findings reveal three interrelated forms of misuse: quantitative overload,
qualitative manipulation, and procedural weaponisation, all of which undermine ad-
ministrative functionality and erode the intended participatory role of transparency
law. To address these issues, the article develops a purpose test designed to differen-
tiate legitimate civic oversight from tactical exploitation. Two normative variants of
the test are proposed: a codified legislative model and a judicial interpretive model,
each offering distinct institutional safeguards.

» Originality/value — The article contributes a new conceptual and policy framework
for balancing transparency with administrative sustainability. It reframes the debate
from a dichotomy of openness versus restriction toward a proportional recalibration
of access rights, preserving democratic accountability while mitigating systemic abuse.

Keywords: public information law, transparency, NGOs, procedural abuse, access
to information, strategic litigation, purpose test, administrative capacity
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1. Introduction

The constitutional right to public information [Article 61 of the Polish Consti-
tution] represents a cornerstone of democratic oversight, enabling civil society
to monitor governmental operations. However, the practical implementation of
this right through the 2001 Public Information Access Act (UDIP) has generated
unintended consequences — the weaponisation of transparency mechanisms by
certain NGOs. This study posits that while UDIP provisions remain essential for
democratic governance, their procedural guarantees are increasingly exploited
by organisations pursuing non-substantive goals ranging from financial gains to
administrative pressure tactics.

The research employs legal-dogmatic analysis of administrative court rul-
ings [2019-2024] and empirical case studies of NGO request patterns identified
through NIK audits. It addresses two research questions: (1) How do Polish courts
interpret abuse thresholds in public information cases? (2) What systemic reforms
could prevent instrumentalisation while preserving civic oversight?

2. The legal architecture of public information access in Poland:
constitutional imperatives and operational challenges

The Polish legal framework governing access to public information represents
a complex interplay between constitutional ideals and administrative realities.
Article 61 of the Constitution, which establishes not merely an individual right
but what the Constitutional Tribunal in judgment K 7/01 characterised as “a struc-
tural principle of democratic statehood”, lies at its normative foundation. This
constitutional anchoring creates a unique tension — while the provision mandates
maximum openness, its implementation through ordinary legislation must accom-
modate competing public interests ranging from data protection to administrative
efficiency.

The operationalisation of Article 61 occurs primarily through the 2001 UDIP,
the drafting process of which reflected Poland’s post-communist transition ethos.
The Act’s revolutionary aspect lies in its presumption of disclosure (§3(2)), re-
versing traditional administrative secrecy paradigms. The statutory framework
imposes three core obligations on public entities: the duty to provide information
ex officio through Public Information Bulletins (§9), the requirement to respond to
individual requests within 14 days (813), and the obligation to maintain orderly

316



BETWEEN OVERSIGHT AND OVERLOAD: STRATEGIC USE OF PUBLIC INFORMATION LAW...

records facilitating access (§5a). These provisions collectively create what the
European Court of Human Rights in Magyar Helsinki Bizottsag v. Hungary [2016]
recognised as one of Europe’s most progressive transparency regimes.

However, the practical operation of the system reveals significant structural
tensions. The broad subjective scope of the Act — allowing any natural or legal
person to submit requests without demonstrating a legal interest — in practice
creates conditions conducive to abuse and institutional overload. Such phenom-
ena can be critically examined through the lens of the so-called “transparency
paradox,” described in the organisational literature as a situation in which in-
creased access to information, rather than enhancing oversight and effectiveness,
may lead to the fragmentation of knowledge, diffusion of responsibility, and the
cultivation of strategic ignorance [Stohl et al., 2016; Tsoukas, 1997]. Although
this concept was originally developed in the context of information management
within organisations, its application to the relationship between public adminis-
tration and civil society is well justified. In conditions of excessive information
demands, mechanisms designed to promote transparency can — paradoxically —
destabilise institutional functioning and obstruct genuine public understanding
of state activity.

While designed to maximise accessibility, this approach creates opportu-
nities for strategic actors to exploit procedural mechanisms. Audit reports from
the Supreme Audit Office (NIK) and civil society watchdogs suggest that a dis-
proportionate share of public information requests is directed at a small subset
of public bodies — particularly those responsible for economically sensitive areas
such as public procurement and spatial planning. Although precise national sta-
tistics are limited due to inconsistent registry practices, NIK’s findings indicate
a concentration of requests in institutions that handle high-stakes administrative
decisions. This imbalance underscores how the legal architecture, while norma-
tively inclusive, can be operationally skewed in practice.

The legal framework further intersects with competing regulatory regimes in
complex ways. The General Data Protection Regulation’s (GDPR) Article 6(1)(e) pre-
sents a key point of the tension between data protection obligations and trans-
parency mandates. Supreme Adminsitrative Court (NSA) has taken a nuanced
approach in this area. In its decisions such as III OSK 4266/21 [15 December
2021] and III OSK 1129/21 [24 March 2022] the court affirmed that salary in-
formation (including amounts and components) of public officials constitutes
public information, given that it’s financed from public funds and linked to official
duties. At the same time, the court recognised that when salary components are
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not related to official functions but rather to personal circumstances, the “serious
harm” test under Article 5(2) of the Data Protection Act may justify redaction or
refusal. Similarly, trade secret protections under the 2018 Act on Combating Unfair
Competition continue to pose interpretive challenges, particularly in relation to
contractual documentation in public-private partnerships.

The financial implications of compliance introduce additional complexity.
Unlike many European systems, Poland’s UDIP enshrines a strict principle of
cost-free access (815), exempting only the actual reproduction expenses. While
this approach ensures broad accessibility, it generates substantial hidden costs.
According to data cited in a 2022 report by the Supreme Audit Office [NIK, 2022],
the cumulative annual expense of processing information requests runs into tens
of millions of PLN, with small municipalities spending up to 8% of their legal
departments’ budgets on compliance. These findings have prompted concerns
about the proportionality and sustainability of the current model.

Jurisprudential developments reflect growing judicial awareness of these
systemic pressures. Several rulings of the Supreme Administrative Court — such
as I OSK 759/14 [12 February 2015] and III OSK 1129/21 [22 March 2022]
have affirmed the “processed information” doctrine, allowing public bodies to
reject requests that require substantial analytical or aggregative effort. Howev-
er, this doctrine is not applied uniformly across judicial panels. As Ko$ciuk and
Kulikowska-Kulesza [2020] emphasise, Polish administrative courts demonstrate
“interpretive doubts” when distinguishing between simple retrieval and trans-
formation of data, resulting in inconsistent jurisprudence and legal uncertainty.

3. The dual role of NGOs in Poland’s transparency framework:
between democratic oversight and systemic exploitation

The participation of non-governmental organisations in Poland’s transparency
mechanisms represents a profound conceptual dichotomy at the heart of contem-
porary democratic governance. While constitutional and statutory frameworks
position NGOs as essential actors in maintaining governmental accountability
through public information access, empirical evidence reveals increasingly complex
operational dynamics that challenge this idealised vision. This analysis examines
the evolving jurisprudence and policy landscape surrounding NGO activities in the
transparency domain, with particular focus on emerging patterns of instrumental-
isation that test the boundaries between legitimate oversight and systemic abuse.
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The theoretical foundation for NGO involvement in transparency mechanisms
derives from deliberative democracy theory, particularly Habermas’s conceptua-
lisation of the public sphere as a space for communicative action between state
institutions and civil society [Habermas, 1996]. The Polish constitutional order
institutionalises this principle through Article 12’s guarantee of collective partici-
pation in public affairs, reinforced by the Public Benefit Activity Act’s provisions
granting NGOs privileged procedural standing in information requests. This legal
architecture reflects a broader normative assumption found in post-communist
transitions: that civil society empowerment through broad access to public infor-
mation is essential to consolidating democratic institutions and reversing authori-
tarian legacies [Mendelson & Glenn, 2002; Gwiazda, 2020].

However, the practical implementation of these theoretical constructs has
generated significant operational tensions. Without clear statutory distinctions
between genuine public interest activities and organisational self-interest, a regu-
latory gray zone opens up. Entities formally registered as public benefit organisa-
tions frequently act as legal entrepreneurs — employing transparency instruments
in ways misaligned with their declared missions. This is especially noticeable
when NGOs use mass information requests within broader legal or commercial
strategies, rather than as part of accountable oversight.

Moreover, underlying financial incentives may distort transparency’s demo-
cratic purpose. A growing number of NGOs focused on “transparency monitor-
ing” appear to derive a significant share of their funding from litigation-related
activities. This dynamic gives rise to what one might call a “transparency-indus-
trial dynamic,” in which organisational sustainability hinges on generating high
volumes of information requests and appeals — even when these efforts may not
advance true public interest objectives.

The recent civil society research underscores the emergence of precisely such
exploitative dynamics. A 2024 report by Watchdog Poland documents multiple
cases in which mass requests, often submitted by a limited number of individuals
or nominal NGOs, are used not to obtain meaningful public data, but rather to
provoke administrative gridlock or pursue financial compensation through liti-
gation. In one documented case, a local councilor submitted over 2 000 requests
in less than a year, many of which were clearly repetitive or incomprehensible.
In another, a journalist demanded the full content of 15 000 court rulings in raw
format, prompting severe institutional overload.

These examples reveal that procedural weaponisation is not a theoretical risk
but a growing empirical reality — one that further blurs the distinction between
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civic oversight and systemic misuse of transparency frameworks [Watchdog Po-
land, 2024: 12-17].

The case of transparency-focused NGOs frequently illustrates a broader pat-
tern: many of these organisations appear to rely heavily on litigation-related
revenue. While specific financial dependencies vary, in several instances the bulk
of an NGO’s legal aid income is linked to public information disclosure cases. This
suggests the emergence of a transparency-industrial dynamic, in which organi-
sational sustainability becomes disproportionately tied to the volume of requests
and appeals — regardless of whether these interventions lead to substantive pub-
lic-interest outcomes.

4. Institutional and judicial responses to transparency
mechanism exploitation

Judicial practice in recent years has begun to recognise the procedural consequenc-
es of such patterns. In multiple cases involving a single applicant formally claiming
to represent a watchdog NGO and active across numerous jurisdictions in Poland,
administrative courts explicitly noted the serial and mass-character of requests.
Referring to Article 206 of the Law on Proceedings before Administrative Courts
(p.p.s.a.), the courts declined to award legal representation costs, expressing doubt
as to whether the primary objective of the litigation was to remedy administrative
inertia or rather to obtain procedural compensation. Such reasoning was articulated
in judgments including III SAB/Gd 47/24 [12 December 2024], II SAB/Wa 209/24
[24 June 2024], I SAB/Sz 209/24 [20 February 2025], I SAB/Sz 187/24 [13 March
2025], and IIT OSK 824/24 [28 March 2025], in which courts identified a pattern
of strategic large-scale filings. These rulings underscore how the boundary between
civic oversight and instrumentalised litigation can become blurred under the cur-
rent transparency rules. These judicial observations resonate with broader concerns
raised by civil society monitors. The 2024 Watchdog Poland report systematically
analysed administrative court rulings and identified a trend towards invoking
implicit “purpose-based” reasoning in decisions involving mass or burdensome
requests. For instance, in the Biatystok case IT SA/Bk 191/20 [26 May 20201, the
court declined to process a highly repetitive request, noting the applicant’s appar-
ent intention to disrupt rather than inform. However, as the report emphasises,
such judgments often occur without explicit statutory grounding, relying instead
on inferred abuse criteria that remain undefined in the Polish law.
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Beyond individual litigation strategies, Poland’s legal framework itself con-
tains structural provisions that may inadvertently enable such practices. Article
46(3) of the p.p.s.a., for instance, permits cost recovery even in unsuccessful ap-
peals — an arrangement originally designed to support public-interest litigation.
However, when coupled with high-volume, low-success filings, it may create
unintended incentives for procedural exploitation. Recent judicial efforts invoking
Article 206 p.p.s.a. to counteract these dynamics represent important signals of
restraint, yet the underlying statutory design remains permissive.

These concerns have also been acknowledged in policy discourse. A Watch-
dog Poland 2024 report [www 1], reviewed by the Polish Parliament’s Petitions
Committee, warned that the legal framework lacks clear criteria to distinguish
legitimate civic oversight from instrumental litigation. The report emphasised that
without further statutory refinement, transparency rights may be co-opted in ways
that generate administrative overload and erode public trust in access regimes.

Polish administrative courts have gradually developed jurisprudential mecha-
nisms to address the strategic overuse of transparency rights. While the legal
framework does not explicitly define what constitutes abuse of the right to public
information, courts have relied on the category of processed information to filter
requests that would place disproportionate burdens on the administration.

In several landmark judgments, including I OSK 89/13 [5 April 2013], I OSK
1347/05 [17 October 2006], and IIT OSK 4058/21 [1 October 2021], the Supreme
Administrative Court has gradually articulated an interpretive approach to infor-
mation requests that require complex processing. Specifically, it has affirmed that
when a request necessitates aggregation, analysis, or synthesis of dispersed public
data, it may be classified as a request for processed information. Under such circum-
stances, public authorities are entitled to deny access unless the applicant convinc-
ingly demonstrates that the request serves a particularly justified public interest.
Although this doctrinal development is grounded in Polish statutory language, it
performs a normative function similar to that of a purpose test — permitting courts
to differentiate between legitimate oversight and procedural instrumentalisation.

Legal scholarship has further developed this line of reasoning. Parchomiuk
[2018] argues for the formal recognition of the abuse of rights doctrine in admin-
istrative law, noting that procedural entitlements must not be allowed to obstruct
the effective functioning of public institutions. Although Polish legislation does not
explicitly codify an abuse threshold in the context of transparency, judicial observa-
tions concerning repetitive and disproportionate requests — particularly those with
questionable connection to public interest — point to an emerging doctrinal structure.
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This domestic evolution reflects broader European trends in administrative
jurisprudence. In Germany, the doctrine of Rechtsmissbrauch, firmly established
under the Federal Freedom of Information Act (Informationsfreiheitsgesetz), autho-
rises public authorities to deny access to information when requests are manifestly
abusive. Although Polish courts have not formally incorporated this doctrine,
the German Federal Administrative Court’s decision in BVerwG [7 C 19.18] has
attracted interest among scholars exploring cross-jurisdictional principles of pro-
portionality and procedural integrity [BVerwG, 2020].

The increasing complexity of transparency litigation in Poland — marked by
strategic use of access tools and growing procedural volume — raises normative
questions about how to balance the right to information with the functional integ-
rity of public administration. In light of these developments, this article considers
the purpose test: a conceptual framework for assessing whether a request for
public information genuinely serves democratic oversight or instead represents
an instrumental use of access law.

Although the test is not codified in the current Polish legislation, it draws on
doctrinal insights and evolving jurisprudence related to “processed information”,
as well as comparative experiences from European administrative law, such as
the Rechtsmissbrauch doctrine in Germany [BVerwG, 2020]. Its aim is not to
restrict transparency, but to introduce proportional safeguards against systemic
misuse.

The purpose test rests on three analytically derived indicators. Firstly, a pat-
tern of repetitive or substantially identical requests submitted across multiple
administrative units — or concentrated against a single institution — may indicate
an intent to burden rather than to oversee. Polish courts have already recognised
this logic when declining to award legal representation costs in such cases. Sec-
ondly, there are cases in which the disclosed information is diverted into com-
mercial channels - for instance, by legal intermediaries or data resellers — rather
than being used for public scrutiny or civic engagement. Thirdly, procedural
instruments such as appeals and complaints are at times deployed en masse to
exert pressure, rather than to remedy administrative inaction, undermining the
procedural purpose of transparency law.

These indicators are not exhaustive, but they help delineate the boundary be-
tween legitimate oversight and tactical exploitation. As such, the purpose test could
function both interpretively and normatively. From a de lege ferenda perspective, it
could be incorporated into the Public Information Access Act (UDIP) as a formal
standard guiding both administrative decision-making and judicial review.
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Importantly, any statutory recognition of the purpose test would require nar-
row tailoring to safeguard constitutional rights [Konstytucja RP, 1997, Art. 61].
Application should be contextual and based on objective, demonstrable factors —
such as consistent mass-filing behaviour or clear market-based motives. The aim
is not to allow arbitrary refusals, but to introduce procedural filters that align
access claims with their underlying democratic function.

This article’s normative proposal — the consideration of a structured purpose
test — is reinforced by civil society recommendations. The 2024 Watchdog Poland
report urges the Polish legislature to clarify the boundary between acceptable
and abusive requests. It warns that, in the absence of clear legal criteria, public
bodies and courts risk either suppressing legitimate scrutiny or tolerating strategic
obstruction. A well-defined purpose test, grounded in proportionality, procedural
good faith, and institutional feasibility, could serve as a principled tool for navi-
gating this tension [Watchdog Poland, 2024: 31].

Institutionalising such a calibrated tool would bring the Polish transparency
law closer to the established European standards while maintaining fidelity to
democratic ideals. Ultimately, this article does not advocate for limiting access to
information but for recalibrating its procedural architecture — ensuring that trans-
parency remains a means of public oversight, not a tool of administrative disruption.

Jurisprudential trajectory illustrates a subtle but important balancing of con-
stitutional values. Polish courts continue to affirm the inviolability of Article 61 —
guaranteeing access to public information — while recognising that an absolute
interpretation might undermine the law’s purpose when deployed for objectives
unrelated to transparency [Konstytucja RP, 1997]. As has been occasionally noted
in judicial reasoning, constitutional rights should not operate as blank cheques
enabling practices that erode public trust in both public institutions and civil
society watchdogs [Parchomiuk, 2018].

The practical articulation of these principles is gradually developing through
case law, particularly those addressing systemic and strategic use of information
requests. While no formal doctrine has been established, some rulings have implic-
itly incorporated elements of what could be termed the purpose test, by assessing
not only the content but also the context of requests — such as volume, repetitive
targeting, and overall procedural behaviour (also in this context detailed analysis
of jurisprudence presents [Watchdog Poland, 2024: 38-39]. A few courts have
also touched on whether applicants acted in procedural good faith, requiring
plausible indications that each inquiry served a genuine oversight goal rather
than indiscriminate data fishing.
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These gradual shifts in jurisprudence — visible since the development of
the “processed information” doctrine between 2007 and 2021 - occur against
the backdrop of an increasingly urgent debate over the future of public informa-
tion access in Poland. Comparative analysis suggests that the Polish framework
remains notably permissive: unlike Germany’s Freedom of Information Act (§ 8
IFG) or Sweden’s Transparency Ordinance (Chapter 3), it does not include for-
mal public interest balancing tests [Banisar, 2006; Bundesverwaltungsgericht
[BVerwG], 2020]. While this regulatory openness was initially driven by Poland’s
post-authoritarian democratisation efforts, it now faces critical reassessment in
light of documented instances of systemic misuse.

Recent trends in administrative jurisprudence show tentative but meaningful
attempts to introduce contextual oversight, particularly through evolving inter-
pretations of “processed information” and references to procedural good faith
[Naczelny Sad Administracyjny [NSA], 2013; NSA, 2021]. These tools, however,
remain indirect and fragmented, underscoring the need for more robust normative
foundations.

Addressing the structural dynamics enabling the instrumentalisation of access
rights would require targeted legislative reform. In terms of NGO’s as they also
play a role of applicant, these could include revisiting the funding structures of
watchdog NGOs, refining cost-recovery mechanisms in administrative litigation,
and introducing statutory criteria for distinguishing legitimate civic oversight
from opportunistic procedural gaming. These recommendations aim to protect
the integrity of transparency mechanisms without weakening the constitutional
right to information.

Such a recalibration would not restrict access but enhance its legitimacy and
sustainability by ensuring its exercise aligns with public interest objectives rather
than strategic exploitation. It would also support the constitutional imperative of
maintaining a functional public administration in a democratic state governed by
the rule of law [Parchomiuk, 2018]. As noted by Piskorz-Ryn [2022], the access
to public information must remain functionally aligned with the core democratic
purposes — namely, public trust, transparency, anti-corruption and administrative
efficiency. Requests that do not serve at least one of these normative functions,
she argues, risk qualifying as abusive and deviant from the legal intent of trans-
parency frameworks.

Recent empirical evidence from official audits paints a compelling picture
of mounting operational strain on public administration due to the increasing
volume and intensity of NGO-driven information requests. According to a 2022
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audit by the Supreme Audit Office (NIK), covering the selected municipalities and
regional offices, the number of public information requests rose significantly be-
tween 2019 and 2021. In several cases, hundreds of inquiries were filed annually
across various sectors, with the burden disproportionately affecting institutions
managing economically sensitive data such as procurement or land use. Some local
governments, particularly those with limited legal infrastructure, reported that
the procedural obligations associated with transparency compliance consumed
a substantial share of their operational capacity. In extreme cases, this strain led
to delayed or suspended public infrastructure projects [NIK, 2022a].

These developments closely reflect the dynamics captured in Lipsky’s [2010]
theory of street-level bureaucracy, in which well-intentioned legal frameworks,
when appropriated by strategic actors, distort institutional priorities and impose
cumulative pressures on frontline governance.

Responding to these challenges calls for more than blunt regulatory fixes.
For instance, fixed quotas on information requests may appear administratively
appealing but risk violating constitutional guarantees and delegitimising genuine
civic oversight. The Helsinki Foundation for Human Rights (HFHR), among other
civil society organisations, has consistently advocated for preserving broad access
to information as a democratic safeguard, particularly in contexts where public
trust in institutions is fragile or contested.

To advance the debate, this article proposes a normative and policy-ori-
ented conceptual framework for addressing disproportionate use of information
rights — one that avoids simplistic “pro-transparency vs. anti-NGO” narratives. This
approach aligns with concerns raised by Polish scholars such as Bernaczyk, who
point out that in the absence of formal statutory tests, courts increasingly invoke
a quasi-altruistic rationale to assess access rights — an interpretive drift that risks
eroding legal certainty [Bernaczyk, 2014]. Rather than restricting access, the goal
is to design calibrated legal instruments that uphold the constitutional value of
transparency while insulating public administration from procedural sabotage.

This approach builds on comparative lessons from other jurisdictions, such
as the use of tiered fee structures for resource-intensive queries, declarations of
public interest for frequent requesters, and procedural safeguards against vexatious
claims. These models share a common goal: to preserve transparency’s normative
core while acknowledging the real-world administrative limits of state institutions.
By rooting this model in both empirical patterns and normative proportionality,
the framework contributes to a more sustainable and rights-consistent regulation
of access to public information.
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The Polish legal regime on access to public information, though constitu-
tionally robust and grounded in democratic oversight principles, increasingly
reveals patterns of procedural exploitation by certain civil society actors. This
raises important normative and practical questions about the balance between
transparency and the operational sustainability of public administration.

Empirical observations gathered in official audits indicate that a dispropor-
tionate share of freedom of information (FOI) requests is initiated by a narrow
group of highly active entities, many of which identify as public interest NGOs.
According to a 2023 report by the Supreme Audit Office [NIK, 2023], some pub-
lic bodies — especially at the municipal level — receive multiple requests weekly,
many of which are near-identical in form and scope. Smaller municipalities, often
lacking legal or administrative capacity, are particularly vulnerable. The report
notes that in extreme cases, FOI-related tasks consume a substantial percentage
of their legal budgets, sometimes delaying infrastructure investments.

These developments resonate with broader administrative law concerns about
the abuse of procedural rights. Scholars such as Kozynets and Stechenko [2021] de-
scribe how mechanisms intended to protect access and fairness can be repurposed
for strategic or dilatory objectives. In the FOI context, this manifests as procedural
instrumentalisation, where legal rights are wielded not to enhance oversight but
to impose administrative burden or to create leverage. The resulting “procedural
pollution” arises when government capacity is diluted by template-based or mar-
ginally relevant requests, undermining the civic utility of transparency.

Polish courts have increasingly taken note of such patterns. As previously
discussed, administrative judgments have applied cost-allocation principles to
disincentivise mass-litigation behaviour lacking clear public interest motivation.
This evolving judicial stance illustrates a cautious but growing awareness that civic
accountability mechanisms must not be allowed to degrade into opportunistic or
obstructive procedural routines.

This trend has also led to measurable delays in administrative proceedings.
NIK documented specific examples where routine decisions — such as permit
issuance or investment approval — were significantly delayed or suspended as
administrative personnel struggled to comply with overlapping information de-
mands [NIK, 2022a].

This phenomenon reflects what comparative scholars have described as “ad-
ministrative fatigue”: a defensive posture within institutions that, paradoxically,
undermines transparency by encouraging bureaucratic risk-aversion, excessive
proceduralism, and the inflation of internal documentation standards [Schwartz
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& Johnson, 2021]. Indeed, a growing number of Polish municipalities now report
adopting defensive administrative behaviours, such as creating redundant mul-
ti-tier approval processes for routine disclosures and standardising overly cautious
recordkeeping, as a means of insulating themselves from potential litigation or
criticism [NIK, 2022b].

These adaptive behaviours, while intended as safeguards, can ultimately
distort institutional priorities and weaken effective governance. As noted in the
Supreme Audit Office’s findings, the procedural costs of excessive transparency-re-
lated workloads have begun to shift local governance from a model of proactive
policymaking to one of reactive compliance—an outcome clearly at odds with the
normative goals of access to public information legislation [NIK, 2022a].

The instrumentalisation of public information access mechanisms reveals
distinct yet overlapping patterns that challenge the balance between legitimate
oversight and administrative capacity, particularly in small municipalities. These
are systemic phenomena, not isolated incidents, and this article outlines three
interrelated forms of procedural misuse within Poland’s transparency regime.

Quantitative Overload involves the submission of large volumes of substan-
tively identical or only slightly modified requests. Official audits by the Supreme
Audit Office [NIK, 2022a; 2022b] confirm that municipalities frequently receive
dozens of such FOI applications weekly, causing administrative bottlenecks that
divert staff time from core public services.

Qualitative Manipulation covers practices in which formally compliant re-
quests are used strategically — to influence administrative timelines, gain procedur-
al leverage, or advance corporate interests. Polish courts have addressed certain
aspects of this pattern through the application of the “processed information”
concept, which allow more restrictive handling of requests that require aggrega-
tion, analysis, or interpretation.

Procedural Weaponisation describes litigation strategies that rely on serial
appeals or burdensome filings not meant to obtain information, but to disrupt
administration or extract procedural costs. Although the current Polish frame-
work lacks a specialised doctrine, courts have shown growing awareness of these
practices and signalled a willingness to adapt procedural responses — without
undermining transparency rights. For example, in III OSK 824/24 [28 March
2025], the NSA declined to award procedural costs under Article 206 of the Law
on Proceedings before Administrative Courts (p.p.s.a.), citing concerns that the
repeated filings constituted strategic litigation disconnected from actual transpa-
rency objectives. These rulings reveal growing judicial sensitivity to practices that
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may weaponise transparency rights for procedural advantage. As it was indicated
by NSA, such strategic use of information rights for adversarial legal advantage —
e.g., obtaining insight into opposing legal arguments — constitutes a misuse of
the access regime and has no connection to legitimate public oversight [T OSK
89/09, 16 March 2009].

Collectively, these forms constitute procedural instrumentalisation. Address-
ing them necessitates nuanced legal mechanisms that uphold constitutional access
rights while preserving public administration’s operational integrity.

5. Comparative models

Comparative models offer potential guidance. In Germany, the doctrine of Rechts-
missbrauch (abuse of rights) recognised under the Freedom of Information Act
(IFG) allows authorities to deny manifestly abusive requests. The German Federal
Administrative Court’s ruling in BVerwG [7 C 19.18] affirmed that repetitive
filings may justifiably be rejected if they impose disproportionate burdens with
minimal public value. While Poland lacks a statutory equivalent, these develop-
ments offer an interpretive reference point for aligning domestic safeguards with
broader European administrative law principles focused on proportionality and
good faith.

The typology reveals an overarching tension between formal compliance and
substantive legitimacy in transparency regimes. While each abuse pattern mani-
fests differently, they collectively underscore the need for legal frameworks that
incorporate both ex ante preventive measures and ex post remedial mechanisms.
The evolution of jurisprudence in this domain suggests an increasing judicial
recognition that unqualified access rights, when divorced from their democratic
rationale, can paradoxically undermine the very governance values they were
designed to protect. This normative rationale is echoed by Cybulska [2018],
who argues that statutory regulation should explicitly allow for the restriction of
access rights in cases of abuse, while simultaneously defining the mechanism for
such restriction. According to Cybulska, the purpose of the right to public infor-
mation lies not in fulfilling private or commercial needs, but in advancing public
good, transparency of governance, and the openness of administrative activity
[Cybulska, 2018]. Legal recognition of this purpose, she contends, would help
reconcile access rights with institutional resilience. The same tension is highlight-
ed in other domestic literature, in which some scholars warn that the absence of
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a legal definition of abuse invites judicial arbitrariness and weakens the safeguards
against either over-compliance or under-enforcement of transparency obligations
[Bernaczyk, 2014; Jaskowska, 2020; Lebowa, Fermus-Bobowiec, 2022]. As Wilk
and Szescito [2022] caution, however, any legislative attempt to address abuse
must be carefully calibrated to avoid unintended consequences. They emphasise
that the right to information often involves compelling the administration to dis-
close data contrary to its own political interests. Under such conditions, invoking
the notion of “abuse” may serve not as a safeguard, but as a procedural strategy
exploited by public authorities to evade scrutiny. They warn that codifying addi-
tional grounds for restricting access may actually reinforce arbitrariness, granting
administrations another argumentative tool to justify opacity. This realisation
is gradually reshaping transparency paradigms across European administrative
systems, though the precise equilibrium between access and protection remains
contested in both legal doctrine and policy implementation.

From a comparative legal perspective, the Columbia Global Freedom of Ex-
pression report, Transparency in the Spotlight [2023], highlights how courts
around the world have grappled with the challenge of ensuring proportionality
when balancing access rights with other public interests. The report underscores
the importance of narrowly tailored exceptions and well-articulated legal stand-
ards to prevent abuse — either by the state or by private actors exploiting access
regimes for strategic or commercial gain.

This broader discourse reinforces a more nuanced understanding of trans-
parency as a legal and political value. While transparency serves democratic
legitimacy, it is not absolute. As the jurisprudence of the European Court of
Justice has consistently affirmed, access rights must be reconciled with princi-
ples of proportionality, protection of legitimate public interests, and institutional
functionality [C-213/15 P, Breyer v. Commission, 2018]. The challenge lies in
calibrating legal frameworks, so they protect civic oversight without enabling
administrative dysfunction or procedural exploitation.

The growing operational complexity of public information systems in Poland
has renewed calls for more structured and context-sensitive frameworks to assess
the legitimacy of information requests. While courts have taken steps to develop
interpretive tools grounded in proportionality and good faith, the absence of
explicit legislative criteria may continue to expose the system to strategic ex-
ploitation by high-frequency applicants.

Relevant international models provide valuable guidance. In the United King-
dom, the Information Commissioner’s Office (ICO) has issued binding guidance
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outlining how authorities can manage excessive or vexatious requests under the
Freedom of Information Act 2000. The ICO recommends a case-by-case evalu-
ation of indicators such as the burden imposed by the request, the applicant’s
prior behaviour, and the extent to which the request advances a clearly defined
public interest. This approach has allowed British institutions to reject filings
that, although procedurally valid, demonstrably serve disruptive or commercially
motivated aims.

At the European level, the Court of Justice of the European Union (CJEU) has
emphasised in its case law that access to information must be balanced against the
operational autonomy and decision-making capacity of public institutions. In Bay-
er CropScience SA v. Commission [C-442/14 P], the Court ruled that information
rights must not be exercised in ways that obstruct administrative efficiency or
compromise regulatory integrity. This principle aligns with broader trends in EU
administrative law, in which transparency is interpreted in conjunction with the
values of proportionality, effectiveness, and institutional resilience.

This normative evolution resonates with broader trends in European adminis-
trative law, in which the principle of proportionality is increasingly interpreted as
a safeguard not only for individual rights but also for institutional functionality. As
Lenaerts and Gutiérrez-Fons [2020] argue, the general principles of EU law must
be applied in a way that preserves the equilibrium between effective governance
and the rights conferred by the Union law. In the context of access to information,
this requires careful attention to cumulative administrative burdens and the risk
of instrumentalisation, particularly when transparency mechanisms are employed
in ways that impair the capacity of public bodies to fulfil their core duties.

These comparative insights offer practical pathways for Polish lawmakers
seeking to reform the access-to-information regime. Possible directions include
adopting a tiered framework that allows differentiated treatment of high-fre-
quency applicants, implementing pre-disclosure filters based on stated public
interest rationales, or formalising cost-balancing rules to disincentivise procedural
overload. Rather than undermining the constitutional guarantee of openness,
such reforms would safeguard its meaningful application in the face of evolving
systemic pressures.

Although the Polish law does not yet formally incorporate such proportion-
ality assessments in transparency disputes, recent jurisprudence reflects growing
judicial awareness of the underlying dilemma. This includes the development
of interpretive standards that emphasise purpose, frequency, and impact, laying
the groundwork for a more balanced approach to access rights enforcement.
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Legislative reform efforts might draw on these developments to establish a tiered
procedural model, differentiating between ordinary civic oversight and strategic
exploitation, thereby strengthening the resilience of Poland’s transparency regime.

6. Conclusions

The systemic challenges posed by the instrumentalisation of information access
rights call for a multifaceted institutional response involving both judicial inter-
pretation and legislative initiative. In light of mounting pressures on Poland’s
transparency infrastructure, a recalibration of the current access paradigm appears
increasingly necessary. This process should rest on three interrelated pillars: the
evolution of judicial doctrine, the development of administrative countermeas-
ures, and the pursuit of targeted policy reforms — each aimed at reconciling the
constitutional guarantee of transparency with the imperative to shield public
administration from systemic abuse.

Firstly, judicial doctrine must evolve to provide clearer interpretive standards
that distinguish legitimate transparency demands from procedural exploitation.
Polish courts have begun this process by recognising the “processed information”
concept — most notably in I OSK 89/13 [5 April 2013] - allowing authorities
to treat complex, aggregation-heavy requests differently. Still, greater clarity is
needed: a coherent judicial framework could adopt principles from comparative
law, such as Germany’s Rechtsmissbrauch doctrine, embedding proportionality
and good faith into domestic jurisprudence [BVerwG 7 C, 19.18, 2020].

Secondly, administrative countermeasures must be institutionalised to pro-
actively mitigate overload. Supreme Audit Office (NIK) reports [2022a; 2022b]
document that dozens of near-identical information requests each week put un-
warranted pressure on municipal operations. In response, public bodies should
adopt routine triage systems — such as identifying bulk requests and flagging them
for managerial review — while bolstering transparency training and procedural
risk-awareness among staff. These steps would help operationalise “procedural
filters” without impairing access rights.

Thirdly, policy reforms are needed to rebalance access with administrative
sustainability. Comparative models suggest several avenues: incorporating decla-
rations of purpose, fee differentiation for commercial usage, and audit-ready re-
porting on processing costs. Although Poland has no formal legislative mechanism
in place, EU dialogues — such as the European Commission’s recurring scrutiny
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over Poland’s RRP and transparency obligations — highlight political appetite for
reform [European Commission, 2022]. Embracing such reforms could enhance ac-
countability, ensure cost recovery, and discourage strategic misuse of access rights.

Together, these three pillars — judicial evolution, administrative infrastruc-
ture, and legislative innovation — form a comprehensive approach to defending
democratic transparency while protecting public institutions from exploitation. It
is only by aligning courtroom doctrine, bureaucratic practice, and policy design
that Poland can sustain meaningful access to information in the face of growing
procedural pressures. Codifying such principles into law — rather than relying on
fragmented case law — may provide a clearer normative baseline and reduce the
discretionary scope of public bodies when assessing the legitimacy of requests.

Judicial developments occur against a broader backdrop of intensifying de-
bate — both academic and institutional — regarding the proper limits of transpar-
ency in contemporary governance systems. While the principle of access to public
information remains a cornerstone of democratic accountability, its practical
implementation has increasingly intersected with competing administrative, pri-
vacy, and efficiency concerns.

From the other hand, civil society organisations have voiced growing appre-
hension over how new constraints on access might affect democratic oversight.
As Zaborska points out, the emergence of the concept of abuse of the right to
public information in legal doctrine and case law has also been met with clear
criticism from the civil society organisation Watchdog Poland [Zaborska, 2024;
Watchdog Poland, 2024]. ARTICLE 19, for instance, in its 2021 statement on the
Polish context, warned that any vague or discretionary limitations on the right to
information risk undermining media independence and civil society’s watchdog
role, particularly in politically sensitive cases [ARTICLE 19, 2021]. The Helsinki
Foundation for Human Rights (HFHR) has similarly cautioned against regulatory
proposals that would permit public authorities to deny access based on arbitrary
assessments of applicant motivation or presumed intent — pointing out the dan-
gers such measures could pose to journalistic and civic activities [HFHR, 2023].

The following alternative formulations may guide legal and institutional re-
form, striking a balance between preventing instrumentalisation and preserving
the constitutional core of access rights: legislative model (Hard Law Approach)
and interpretive model (Soft Law Approach)

Legislative Model (Hard Law Approach) would assume that a structured
purpose test could be codified within the Access to Public Information Act (UDIP)
as a narrowly framed legal basis for rejecting requests that clearly diverge from
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the public oversight function of the right. The test would not ask applicants to
prove their intentions but would allow authorities to deny requests that are
manifestly disproportionate, abusive in volume, or lacking any discernible con-
nection to democratic transparency. To ensure legal certainty, such a clause
should be accompanied by procedural safeguards — such as an obligation to
justify the finding of abuse in writing, a right of appeal to the administrative
courts, and a presumption in favour of access in doubtful cases. The legislative
amendment could mirror standards already present in other parts of the Polish
law, such as the concept of abuse of rights in civil procedure or the principle
of good faith in administrative conduct. As alternative the Interpretive Model
(Soft Law Approach) delivers a cautious and constitutionally sensitive model that
could rely on interpretive tools already embedded in the Polish law. Without
introducing a formal abuse clause, public authorities and courts could apply
a proportionality-based balancing test — examining the scale, frequency, and
administrative burden of a request, especially when coupled with observable
patterns of instrumentalisation.

This “soft purpose test” would not be a ground for automatic refusal but
rather an evaluative criterion used to justify limited procedural defenses, such as
prioritisation, time extensions, or, in exceptional cases, refusal of clearly vexatious
requests. Such an approach respects the presumption in favour of access while
acknowledging the need to protect institutional functioning against deliberate
overload.

The comparative landscape further highlights Poland’s distinct regulatory tra-
jectory. Germany’s Informationsfreiheitsgesetz (IFG) incorporates a public interest
override before disclosing personal or sensitive information, allowing authorities
to weigh access against competing legal protections. The United Kingdom’s Free-
dom of Information Act (FOIA) goes further by explicitly permitting the refusal of
“vexatious” requests, offering administrative safeguards against strategic misuse
[Information Commissioner’s Office [ICO], 2019]. Sweden, meanwhile, has un-
dertaken transparency reforms aimed at clarifying the public interest thresholds
for complex or burdensome queries [OECD, 2024]. In contrast, Poland’s UDIP
maintains a notably low threshold for access, reflecting its post-authoritarian
legal culture and constitutional commitment to transparency.

The challenges posed by the strategic use of transparency mechanisms under-
score the need for a careful recalibration of Poland’s public information frame-
work. Rather than adopting wholesale restrictions that might undermine constitu-
tional guarantees, any future reforms should pursue a proportional approach that
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protects the integrity of civic oversight while ensuring the operational sustaina-
bility of public administration. This requires a deeper engagement with empirical
data on request patterns, institutional capacities, and litigation outcomes, as well
as broader consultation with both civil society and administrative practitioners.
A mature transparency regime should not only safeguard access but also recognise
that democratic accountability is best served when procedural rights are exercised
in good faith and aligned with the public interest. Democratic transparency must
remain accessible, but not exploitable.
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