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Abstract: Th e aim of this paper is to discuss new legal solutions whose implementation may contribute 

to spending public funds in a targeted and cost-eff ective manner, obtaining the best eff ects from the 

given outlay. Th is article tries to answer the question whether the new Public procurement law facilitates 

eff ective spending of public funds. Th e conducted analysis includes legal provisions, work of the doctrine 

as well as data published by the Polish Public Procurement Offi  ce. A legal-dogmatic method is the main 

research method in this paper. Th e analysis conducted here allows to state that the principle of effi  ciency 

under Public procurement law should guarantee spending funds in a targeted and cost-eff ective manner 

with maintaining rules arising from the Act on public fi nance. Th erefore, the actions of the legislator 

connected with the implementation of the new legal legislation on awarding public procurement which 

promotes greater care for effi  cient use of public funds should be assessed positively.
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Introduction

Art. 44(3) of the Act of 27 August 2009 on public fi nance (Journal of Laws of 

2021, item 305, later amended) includes provisions from which arises the way in 

which public expenditure should be incurred. Pursuant to this provision, expenditure 

should be made considering the principles of purpose, economy as well as effi  ciency, 

eff ectiveness and timeliness. Importantly, to maintain the correctness of spending of 

public funds all these principles should be jointly fulfi lled [Cilak 2020, p. 333].  

A signifi cant part of public expenditure is implemented by the public procure-

ment system and therefore determined by provisions of the public procurement law. 

Th e value of the public procurement market in Poland is estimated at ca. PLN 281 

bn (for comparison, in 2019 it was PLN 289 bn). On the other hand, the value of 

awarded public procurement in 2020 was PLN 183.5 bn accounting for 7.9% of GDP 

[Sprawozdanie, p. 7].

A public contracting authority that spends public money is obliged to manage 

funds in such a way that this spending is correct, i.e. desired from the point of view of 



114

Ewa Lotko

proper fi nancial management. Expenditure should be incurred considering the prin-

ciples of purpose, economy, effi  ciency and eff ectiveness. To respect the above prin-

ciples connected with spending public funds is to serve a new Act binding as of 1 

January 2021 on public procurement law (Journal of Laws item 2019, later amended), 

which included solutions facilitating effi  ciency and transparency of awarded pro-

curements, considering at the same time the role of procurement in spending public 

money according to the principles of their spending.

 Th e aim of this paper is to discuss new legal solutions whose implementation 

may contribute to spending public funds in a targeted and cost-effi  cient manner, ob-

taining the best eff ects from the given outlay. Th is article intends to answer the ques-

tion whether new public procurement law facilitates effi  cient public spending. Th e 

conducted analysis includes legal provisions, work of the doctrine and data published 

by the Polish Public Procurement Offi  ce. A legal-dogmatic method is the main re-

search method in this paper. Due to the limited volume of the text, this elaboration 

focuses on selected legal institutions which, according to the Author, are the most 

signifi cant in the context of enhancing the effi  ciency of spending public funds. 

Method of Spending Public Funds

Spending public funds is based on the principles arising from the Act on pub-

lic fi nance. Pursuant to these principles, expenditures should be made in such a way 

as to allow their targeted and cost-eff ective execution while ensuring the best eff ects 

from the given outlay, optimal selection of methods and resources serving to achieve 

assumed objectives, in a manner allowing timely realisation of tasks, within amounts 

and deadlines arising from previously incurred liabilities. To achieve the purpose and 

cost-eff ectiveness connected with public spending it is necessary to jointly fulfi l the 

above principles. Every public expenditure should strive to achieve the best eff ect 

with due account of given expenses, which are oft en fi nancially limited, therefore a 

special role in spending public funds should be given to the principle of effi  ciency.  

Th e principle of effi  ciency in spending public funds is expressed in Art. 44(3)(a)

(b) of the Act on public fi nance and in a way repeated and at the same time strength-

ened in Art. 17(1) of the Act on public procurement law. Th us, the legislator directly 

referred to the obligation of eff ective awarding of procurements and gave effi  ciency 

the rank of a principle of awarding public procurements.

 In the light of Art. 17(1) of the Act on public procurement law, the contracting 

authority is obliged to award procurement, i.e. to make public spending in a manner 

ensuring the best quality of the subject of procurement within the means it may al-

lot to its implementation. Additionally, the way of awarding procurement in relation 

to the outlay is to ensure obtaining the best eff ects of the procurement, including so-

cial, environmental and economic eff ects (of course if they are possible to achieve). 
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Th e principle of effi  ciency is mainly to serve the implementation of a strategic ap-

proach in awarding procurements / spending public funds. It means that awarding 

procurements should be an economic process in which the role of planning will be 

enhanced [Nowak, Winiarz 2021, p. 159]. When constructing this provision, the leg-

islator pointed out two circumstances. Firstly, the contracting authority should strive 

to achieve the best quality of the procurement in relation to the fi nancial resources it 

has. Th is emphasises the planning stage of the procedure, during which the decisions 

are made regarding fi nancial, organisational and personnel means that the contract-

ing authority may allocate to implement the task. Secondly, the contracting authority 

should strive to achieve the best eff ects (including social, environmental and eco-

nomic) of the awarded procurement. Th erefore, every time the contracting authority 

is obliged to answer three questions:

 – is it possible to lower the costs, if yes then how;

 – is it possible to take into consideration the best quality and eff ects of the pro-

curement;

 – is it possible to balance costs with maintaining the desired quality and eff ects.

Th e above analysis should be made considering both the character of the pro-

curement as well as its complexity and the needs of the contracting authority. Basi-

cally, the implementation of the principle of effi  ciency leads to the analysis of costs 

and benefi ts, which as a result is aimed at obtaining the best eff ects from the borne 

expenses. Additionally, another signifi cant factor is the awareness that the awarded 

procurement is a tool to achieve objectives in social, economic and environmental di-

mensions, besides obtaining the subject of procurement [Jaworska 2021a,  Granecki, 

Granecka 2021a]. 

Th e Principle of Effi  ciency in the Context of Value for Money

When considering public spending in the context of effi  ciency of public procure-

ment, it needs to be indicated that expenditure has both legal as well as economic 

dimension. Decisions of the contracting authority and the contractor made at every 

stage of the procurement are regulated by legal norms, but their consequences are 

economic. Th erefore, it is the economic situation of the contracting authority, the 

state of its fi nancial resources which is usually limited, and well-defi ned needs that 

shape the decision on the implementation of the procurement and spending of pub-

lic funds [Nowicki 2013, p. 9]. Due to the fact that public funds are allotted to imple-

ment public tasks which satisfy the needs of a wide range of receivers, their spending 

should be eff ective, i.e. which prohibits wasting taxpayers’ money [Nowak, Winiarz 

2021, p. 159]. Following M. Winiarz [2018, p. 167 and following pages], effi  ciency 

may be discussed in the economic aspect as a relation between results and expendi-
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tures expressed by productivity, eff ectiveness, and profi tability; in the purposive as-

pect as evaluation of the degree of compliance with organisational aims including 

economic aspect; in the systemic aspect as evaluation of the degree of using organisa-

tional resources and creating certain relation with the surroundings as well as in the 

comprehensive aspect as an ability of an organisation to achieve its operational goals. 

However, in the context of targeted and cost-eff ective spending of public funds, it 

needs to be indisputably assumed that effi  ciency is an economic category and should 

be analysed from this perspective [Winiarz 2018, p. 167]. Effi  ciency as an economic 

category is also supported by its dictionary defi nition, according to which “effi  cient” 

means “eff ective, giving good results” [Dunaj 1999, p. 124]. It is therefore assumed 

that effi  cient public procurements are such which implement the Value for Money 

principle. According to this concept, procurement effi  ciently fulfi ls aims set by the 

contracting authority and at the same time, it is implemented under possibly best 

terms, including direct savings and maintaining the best quality within allocated re-

sources [Nowicki 2013, p. 10]. Quality in the context of public procurement is under-

stood as “fulfi lling or exceeding client’s requirements” [Dolecki 2020]. 

Th e aim of the Value for Money is to select an off er which will ensure the con-

tracting authority to obtain possibly the best relation between the quality of acquired 

deliveries, services or construction works and the price paid or costs incurred. Th is 

rule should be applied as a comprehensive approach at every step of the procurement, 

i.e. from the process of planning, awarding, and supervision over its implementa-

tion till its evaluation. Obtaining the best results in relation to incurred costs should 

mean not only striving to obtain the optimal quality of the procurement in relation 

to the price but should also demonstrate care for the enforcement of the contract and 

its evaluation during implementation, sometimes also (if the nature of the procure-

ment allows) should strive to obtain the best results connected with implementation 

of public objectives without profi t-making nature [Nowak, Winiarz 2021, p. 160]. 

Instruments Implementing the Principle of Effi  ciency of Spending 

Public Funds  

In order for the public funds to be spent in a targeted and cost-eff ective man-

ner, obtaining the best eff ects from the given outlay, the public procurement sys-

tem should be equipped with legal instruments allowing such spending. Th is is to 

be achieved by the principle of effi  ciency, whose implementation in the procure-

ment procedure should be applied during reliable preparation of the procedure, set-

ting a certain standard of legal actions of the contracting authority [Czyżewska 2020, 

p. 144]. 

Th e fi rst action aiming at effi  cient public spending is to conduct an analysis of 

own needs. It is mandatory for procurements whose value equals or exceeds the so-
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called EU thresholds, however, there is no reason not to make such an analysis for 

procurements with lower values. Th is requirement determined in Art. 83 of the Act 

on public procurement law demonstrates the increase of the role of the preparatory 

stage and, as the legislator indicated in the explanatory memorandum to the draft  

act, directly impacts subsequent stages of the procurement procedure [Druk  No. 

3624, p. 27]. When conducting the analysis of needs and requirements, the contract-

ing authority should take into account both the type and the value of the procure-

ment which should be tailored due to the need which is to be satisfi ed, requirements 

connected with, implementation risks and specifi c needs of the contracting author-

ity [Nowak, Winiarz 2021, p. 288]. Th erefore for the contracting authority to obtain 

information necessary to make the decision whether public procurement is the right 

tool to make public expenditure, such an analysis should indicate that the possibil-

ities to meet the identifi ed needs from own resources have been checked as well as 

that an insight into the market has been conducted. Such insight into the market 

should be carried out in two options: in the aspect of using alternative funds to satisfy 

the identifi ed needs as well as in the aspect of possible options of procurement imple-

mentation. It may happen as a result of the insight into the market that the measure 

assumed by the contracting authority to meet the needs is not the only one and thus 

it is not necessary the right one. Insight into the market is also conducted to check 

possible options of the procurement implementation unless the contracting party in-

dicates that there is only one possibility to implement the procurement [Matusiak 

2021]. When conducting the analysis of needs, the contracting authority is obliged 

to consider whether it has the possibility to meet its needs on its own, using its own 

resources, or it has to order the implementation of the procurement to an external 

party. Th e analysis preceding the execution of public funds is to guarantee to spend 

them in a purposeful manner, i.e. justifying the need to incur certain expenses, and in 

a cost-eff ective way, i.e. ensuring the performance of a public task on a proper level of 

quality and with a minimal fi nancial contribution. Moreover, to maintain the princi-

ples of purpose and cost-eff ectiveness of public expenditures, within the analysis the 

contracting authority should indicate: the estimated value for every indicated option 

of procurement implementation, i.e. initially estimate the value of every option of the 

procurement implementation; the possibility to divide the procurement into parts, 

i.e. to consider, within the conducted analysis, the possibility and validity of such di-

vision; estimated procedure for awarding the procurement1; the possibility to include 

social, environmental or innovative aspects of the procurement as well as risks con-

nected with the procedure for awarding and implementing the procurement.

1  At the preparatory stage the contracting authority should already know whether it has proper 

resources and knowledge allowing to describe the subject of the procurement in details as well 

as whether it is advised to select a mode which will allow to identify an optimal way to meet the 

needs and prepare a description of the subject of procurement during a dialogue with contractors.
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To realize the purpose and cost-effi  ciency of public spending connected with 

awarding public procurement, the legislator introduced preliminary market consul-

tation2 before initiating the procurement award procedure. In the legislator’s inten-

tion, there are at least two main objectives of such consultations. Firstly, it may be to 

prepare the procedure in every possible option and aspect. Secondly, it is to inform 

the contractors about plans and requirements regarding the procurement. Impor-

tantly, during market consultations, the contracting authority has the opportunity 

to get expertise and help of experts as well as public administration bodies, who are 

specialists in particular industries and may provide necessary information about the 

most advanced and best technological and organisational solutions which are the 

subject of the procurement [Granecki, Granecka 2021b]. It is essential that the con-

sultations do not distort competition or do not infringe equal treatment of contrac-

tors and transparency of conducted procedure, therefore the contracting authority is 

obliged to inform on its Internet site about the intention to conduct preliminary mar-

ket consultations as well as about their subject.

From the point of view of implementing the principle of effi  ciency, changes in the 

procurement award procedures are signifi cant. Th e legislator resigned from the dom-

inance of tenders. For the procurements below the EU threshold, Art. 275 of the Act 

on public procurement law introduced a new solution regarding a basic procedure. 

In two out of three options in this procedure (i.e. in the second and third procedure), 

the contracting authority may use negotiations as a tool to formulate its own expec-

tations optimally and then to implement the contract. It was indicated in the explan-

atory memorandum to the Act that this regulation is to increase the role of dialogue 

between the contracting authority and the contractors as well as to deformalize the 

procurement award procedure [Druk No. 3624, p. 70]. On the other hand, in the pro-

curements above the EU thresholds, this solution should give the contracting author-

ities greater fl exibility in selecting the award procedure, targeted at, e.g. competitive 

dialogue or innovative partnership3. Such procedures based on dialogue and negotia-

2  Market consultations are a response of the legislator to an unpopular among the contractors 

technical dialogue, rooted in the previous Act on public procurement law. According to the data 

published by Public Procurement Offi  ce arises that in 2019 the contracting authorities informed 

about applying technical dialogue in 159 procurement notices in the Public Procurement Bulle-

tin, what constituted 0.14% of the total notices. For comparison, in 2018 technical dialogue made 

0.18% of the total notices, in 2017 – 0.35%, and in 2016 – 0.18%. More on this subject: Public Pro-

curement Offi  ce (2020). A Report of the President of the Public Procurement Offi  ce on the func-

tioning of the public procurement system in 2019. Warsaw: Public Procurement Offi  ce. www.uzp.

gov.pl (21.01.2021).

3  From the data in the Report of the President of the Public Procurement Offi  ce on the functioning 

of the public procurement system in 2020 arises that for the procurements above the EU thresh-

olds in 2020 90.86% were awarded in open tenders. In 2017–2019 this percentage was 91.00%, 

92.22% and 90.94%, respectively. In the case of direct agreement contracts it was 7.49% (in 2017–

2019 it was 7.0%, 6.52% and 7.76%, respectively). Restricted procurement, negotiations with 
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tions bring better results from the point of view of effi  ciency. Th ey give the possibility 

of direct contact between a contractor and a contracting authority, and thus ensure 

optimal fl ow of important information about market possibilities and meeting the 

contracting authority’s needs [Pieróg 2020, p. 3]. Apart from that, the legislator’s ac-

tions to relax the criteria to apply procedures other than tenders should facilitate the 

cooperation of the public and private sectors, a result of which may be the access to 

expertise on the available solutions including pro-innovative and pro-environmental 

aspects [Kania 2020, p. 6]. 

Th is Act also introduced new solutions regarding the implementation of con-

tracts on public procurements, which should enhance effi  ciency. Pursuant to Art. 431 

of the Act on public procurement law there is an obligation of the contracting au-

thority to cooperate during the implementation of the public procurement contract. 

Cooperation and balancing the position of the parties to the procedure, mandatory 

indexation or abusive clauses are to ensure security during the implementation of 

the procurement [Pieróg 2020, p. 4] as well as to secure its proper fulfi lment and mu-

tual respect of both parties [Druk No. 3624, p. 83]. Another legal instrument impact-

ing the execution of the principle of effi  ciency of public spending is the obligation 

put on the contracting authority to prepare an implementation report. According to 

Art. 446(1) of the Act on public procurement law, the obligation to evaluate is man-

datory in the situations provided in the Act, namely when during the procurement 

implementation arise diffi  culties such as: the amount spent on the implementation 

of the procurement is at least by 10% higher than the off er price; a contractual pen-

alty in the amount of at least 10% of the off er price value is imposed on the contrac-

tor; there are delays in the implementation of the procurement4 or the contracting 

authority or the contractor renounces the contract in part or completely, or termi-

nates the contract in part or completely. Th e above obligation to evaluate should be 

considered right, since it allows to look at the process as a whole, from making a fi rst 

decision about the preparation of the procedure, up to its implementation and assess-

ment. Th e obligation to evaluate may have a preventive character since its conclu-

sions should increase the chance to avoid similar diffi  culties in the future. Moreover, 

if public procurements are to be really eff ective, this effi  ciency should be analysed 

an announcement, competitive dialog and negotiations without an announcement represented 

1.65% of all procurements. Th e data indicate that the least applied procedures were the ones 

which may bring the biggest benefi ts connected with insight into the market and increased com-

petition.

4  Delays of at least 90 days, in the case of procurement on construction works of the value equal 

to or exceeding the equivalent expressed in PLN for the construction works – EUR 20 000 000, 

and for the supplies or services – EUR 10 000 000, and delays of at least 30 days in the case of pro-

curements of the value smaller than the equivalent expressed in PLN for the construction works 

– EUR 20 000 000, and for supplies or services – EUR 10 000 000.
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both prior to as well as aft er the procurement is awarded. Th en the diagnosis regard-

ing the appropriateness of the decisions will be possible [Borowicz 2021, p. 6]. 

Conclusion

Th e analysis conducted in this elaboration leads to the following conclusions.

 Firstly, public procurements are an essential form of public sector participation 

in the economy and a signifi cant part of public expenditure is implemented through 

the public procurement system, therefore it is determined by the provisions of public 

procurement law.

Secondly, pursuant to the Act on public fi nance, public funds should be spent in 

a targeted and cost-eff ective manner, obtaining the best eff ects from the given outlay. 

Th erefore, the public procurement system should be equipped with legal instruments 

allowing such spending.

Th irdly, due to the fact that every public spending should be made in a manner 

targeted at achieving the best eff ects considering limited resources, a special signifi -

cance in spending public funds should be given to the principle of effi  ciency. 

Fourthly, the principle of effi  ciency, expressed in the Act on public procure-

ment law, relates to the method of spending public funds based on the Act on pub-

lic fi nance, joining the way of spending public funds with obtaining the best results 

from the given fi nancial outlays. Th us, a strategic approach has been applied when 

awarding procurements / spending public funds, which has made procurement an 

economic process, in which the role of planning during the whole process of pro-

curement has been strengthened.

Fift hly, the implementation of the principle of effi  ciency should be mainly man-

ifested in proper preparation and planning of the procedure, setting a certain stand-

ard of legal actions of the contracting authorities, which impact the manner of public 

spending. Th e principle of effi  ciency expressed on the basis of public procurement 

law should guarantee the execution of public funds in a targeted and cost-eff ective 

manner, maintaining at the same time principles arising from the Act on public fi -

nance. Th erefore, the action of the legislator to introduce new legal legislation in 

awarding public procurement which facilitates greater care for effi  cient spending of 

public funds should be evaluated positively.
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