DOI: 10.15290/ipf.2022.07 Yuriy Kolesnikov
Southern Federal University

Russian Federation

yakolesnikov@sfedu.ru

ORCID ID: 0000-0002-4057-0943

Innovative Fintech Projects as An Incentive for Development
of Tax Legislation in Russia
(Using the Example of Investment Platforms)

Abstract: Russia has come a long way in establishing an entrepreneurial culture. But, despite this,
the short history of the country’s market economy requires continuing the course of transformation
of legislation related to the innovation economy. Recently, the number of projects in the financial
and technological sphere operating at all levels of financial activity has been growing rapidly. The
most striking examples include the creation of various services: banking, investment (including
cryptoexchanges), and tax services that provide their functions through mobile applications and provide
more opportunities to use them, thereby replacing outdated ways of interacting with customers. In this
article, the author examines how the rapid development of new forms of economic relations has affected
the legal regulation of financial technologies in the domestic legal system. The author used the method
of content analysis to solve these problems, and as a subject considered local legislative gaps that arise in
the activities of innovative financial intermediaries.
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Introduction

For the state to achieve success in the development of the innovation environ-
ment, several fundamental factors are identified:
— efficient financing;

appropriate infrastructure;
demanda for innovation;

necessary competencies and innovation cultures.

But it is important to note, that modern realities and constantly changing con-
ditions are transforming the role of the state in this area. For example, if earlier it was
enough for the state to effectively fulfill this task to create attractive investment con-
ditions and develop scientific developments, now it has to respond more often and
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with the help of various tools. This is due to the rapid changes in the situation and the
growing mutual influence between the sphere of this activity.

A circumstance that can accelerate the speed of innovation progress in certain
areas is the participation of the state. The state has the ability to control the devel-
opment of industries and influence them through a competent policy for creating
and implementing an innovative development strategy in the country. And not only
in the military-industrial field and the field of science, as it was before, but in vari-
ous financial and promising areas. The authorities have huge opportunities to pro-
vide comprehensive support to the relevant actors. From the position of a participant
with legislative and executive competencies, the state can remove barriers, that hin-
der effective intersectoral cooperation, thereby creating conditions for synergistic
interaction both between business participants from different fields of activity, and
attracting the scientific community. In addition, in cooperation with economic enti-
ties in potentially promising sectors, it is able to find and eliminate other causes that
hinder innovative progress in a timely manner.

Method

Due to the fact that the level of development of the crowdfunding market in the
Russian Federation is at an initial level compared to European countries, we cannot
neglect the necessary actions in this area. This implies an even greater relevance of
the study of the activities and development of fintech projects for our country. We
propose to use the content analysis method to solve these tasks, and as a subject to
consider the main global proposals for changing the current legislation for the devel-
opment of this area.

Results

We can see, how the financial sector has changed in recent years. This happened,
among other things, due to the introduction of relevant changes in the legislation,
regulating the provision of various financial services, and the regulation of the activ-
ities of entities, engaged in them. Such services will also include investment activities
carried out through financial intermediaries in the form of banks, brokers, insurance
companies and other professional participants. However, informatization and digi-
talization of all sphere of society, including financial activities, makes its own adjust-
ments, creating additional tools for participation in investment, insurance and other
areas of financial activity. This creates new areas of the financial market, that exclude
traditional intermediaries and create more convenient, understandable and effective
ways for various entities to participate in financial activities and receive credit, in-
vestment, payment and other services xLetter of the Department of Tax and Customs
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Policy of the Ministry of Finance of the Russian Federation No. 03-04-05/71478 of
4th October 2018].

Of course, it is not news that today there are such forms of innovative interme-
diaries as cryptocurrency exchanges that work with digital financial instruments;
Insuretech-companies that offer automated products; neobanks that replace classic
banking products. But even more significant differences between traditional legal
institutions in the financial sector and new ones that have undergone digitalization
can be seen in the example of crowdlending. The origin of this term is associated
with the English words crowd - crowd and lending - lending, providing a loan. This
tool is used to attract borrowed funds by entities, belonging to the categories of small
and medium-sized businesses. Interaction with potential lenders takes place through
specialized online platforms. Despite its novelty for the Russian economy, in 2019
crowdlending was fully regulated at the legislative level by the adoption of No. 259-FL
0f 02.08.2019, and is now quite widespread [Federal Law No. 259-FZ of 2nd August
2019, On Attracting Investments using investment Platforms and on Introducing
Changes to Certain Legislative Acts of the Russian Federation].

At the moment, more than 40 investment platform operators are already reg-
istered in Russia, and the market volume for 10 months of 2021 is 7 billion rubles.
These figures cannot be compared with the volume of state support for large busi-
nesses, since for the small and medium segment, this is indeed a significant amount
of money. At the same time, at the moment, many existing problems of legal regula-
tion of loan relations arising in the activities of investment platform operators (here-
inafter referred to as IPOs) have not yet been effectively solved. For example, such
problems include a complex mechanism for implementing the duties of a tax agent in
conditions of multiple lenders in crowdlending, which acts as a barrier to large-scale
attraction of borrowed funds using this tool.

Clause 1 of Article 809 of the Civil Code of the Russian Federation establishes
the lender’s right to receive interest on the loan amount from the borrower in the
amounts and in accordance with the procedure established by the agreement [The
Civil Code of the Russian Federation of 30th November 1994 No. 51-FZ]. These per-
centages, i.e. income received for and by a taxpayer, are subject to personal income
tax. 226 of the Tax Code of the Russian Federation obligations to calculate, with-
hold and transfer personal income tax from income (hereinafter referred to as per-
sonal income tax) in the form of interest received under the loan agreement, they are
assigned to the organization or individual entrepreneur (hereinafter referred to as
the “company”). Individual entrepreneurs from which or as a result of relations with
which the taxpayer received income, i.e. to the borrower under the investment agree-
ment. This provision has been repeatedly confirmed by Letters from the Ministry of
Finance of the Russian Federation.

The fact is that this legislative structure is intended to regulate traditional loan re-
lations, where one participant most often acts on the lender’s side. From this point of
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view, there is no reason to change the legislation and these norms are logically linked.
However, if we project existing regulations on crowdlending, where a different situa-
tion most often occurs, and, conversely, there are multiple participants on the lender’s
side. Moreover, each of them has separate civil relations with the borrower.

There is a situation in which the borrower acts as a tax agent in relation to the
income of a large number of taxpayers at the same time (in some cases, up to several
hundred people) as a source of income payment. It is not difficult for large organiza-
tions to leave the relevant tax returns and perform other duties of a tax agent, but for
micro-business it is obviously difficult, costly and burdensome.

The solution to the problem is possible when making changes to the legislation
and redistributing the tax agents duties from the borrower to the IPOs within the
framework of crowdlending. In support of this idea, we can cite the following cir-
cumstances that contribute to its implementation. The first circumstance is related
to the fact that the IPOs has at its disposal the capabilities and tools to obtain all the
necessary data required for the calculation and payment of taxes and fees. In addi-
tion, many processes in their activities are automated, and in combination with the
first circumstance, they do not have any difficulties in automatically fulfilling the ob-
ligation to form and pay the corresponding tax payments. Moreover, some IPOs al-
ready provide such services to borrowers. Another important factor will be the fact
that, unlike IPOs borrowers, as a rule, they have large labor and financial resources,
so performing the duty of a tax agent will not create additional problems for them,
and the costs associated with it, will be insignificant in the total amount of expenses.
Also, settlements between the borrower and the owners are made through a nominal
account, which is managed and operated by the IPOs, which allows it not only to cal-
culate, but also actually withhold and transfer personal income tax to the budget, as
well as to draw up and send the relevant tax returns to the tax authorities.

There are two ways to solve the problem. The most obvious one is the introduc-
tion into the tax legislation of a special rule for establishing a tax agent in the crowd-
lending market, according to which the duties of a tax agent are assigned not to the
borrower as a source of income payment, but to the IPOs as a person who promotes
investment in accordance with Federal Law No. 259. This solution is the simplest,
since there is no additional differentiation of the IPOs.

There is also another solution, such, as that proposed by the Association of In-
vestment Platform Operators, which is to expand their powers in the framework of
outgoing transactions on a nominal account, which are enshrined in the legislation
regulating IPOs activities. This list is currently closed. It is proposed to add rules to it
that allow IPOs to increase the types of relevant operations.

If the possibility of paying personal income tax from a nominal IPOs account is
introduced, tax amounts will be withheld by the IPOs at the expense of the taxpayer’s
own funds, since the money in the nominal account belongs to beneficiaries, includ-
ing individual investors. Thus, the IPOs will calculate and generate the necessary ac-
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counting documents for paying taxes, and the borrower will submit them on its own
behalf. The specified obligations of the IPOs will be formalized both in the agreement
on assistance in attracting investments and in the agreement on assistance in invest-
ing.

Such an approach to solving the problem under study is fundamentally incon-
sistent with the general provisions of tax law, which is based on the principles of pub-
lic law methods of regulating public relations. The use of this method will lead to a
destabilization of law enforcement practice. Moreover, it is worth mentioning an in-
crease in the burden on tax control authorities, which will be forced to additionally
consider and differentiate crowdlending entities within the framework of paying the
corresponding taxes. Summarizing all the above, we add that the application of pri-
vate law norms in the field of distribution of tax responsibilities will lead to a negative
result.

Conclusion

Aslong as small businesses that act as borrowers on investment platforms are tax
agents when paying interest income in favor of numerous investors, their motivation
and desire to use new ways to attract financing for their business, so actively spread
abroad, will definitely be small. Such a legal structure contradicts the economic con-
tent, form and essence of legal relations that arise during the interaction of subjects
on investment platforms. That is why it does not meet the modern challenges and
needs of the developing digital economy, including in the field of crowdlending, and
therefore requires further improvement and development of tax legislation in terms
of determining the legal status of IPOs tax agent.

A sudden breakdown of the usual models of interaction of subjects in the finan-
cial market can lead to a change in the very paradigm of public regulation of eco-
nomic relations. Innovative fintech projects encourage changing legislation, finding
new ways to apply classical financial law institutions in the context of digitalization
of the economy and the formation of completely new models of services provided
on the market. The legislative gap with the tax agent presented in this article is just a
demonstration example of how much modern legal regulation needs constant atten-
tion, change and addition.
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List of Legal Acts

The Civil Code of the Russian Federation of 30th November 1994 No. 51-FZ (ed. of 3rd August 2018)
(Collection of Legislation of the Russian Federation of 5th December 1994 No. 32 - Article
3301).

Federal Law No. 259-FZ of 2nd August 2019, On Attracting Investments using investment Platforms
and on Introducing Changes to Certain Legislative Acts of the Russian Federation (Sobranie
zakonodatelstva RE, 05.08.2019, No. 31 — Article 4418).

Letter of the Department of Tax and Customs Policy of the Ministry of Finance of the Russian Federa-
tion No. 03-04-05/71478 of 4th October 2018 (EZH-Accountant Accounting application, 2018,
N 42).



