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Abstract

Crypto-assets are private, convertible, digital tokens that
are managed in a decentralized way using technology
called distributed ledger technology (DLT). The term is
not limited only to decentralized virtual currencies, but
also commodities, digital goods and services. As such
they can be considered an addition to a financial invest-
ment portfolio, being an alternative to traditional instru-
ments, such as stocks, bonds or cash. However, wide use
of crypto-assets is being currently hampered by lack of
regulations followed by uncertainties as to the legal quali-
fication of crypto-assets and consequences of investments
in such instruments.

From that perspective, it seems crucial to answer a ques-
tion whether crypto-assets can be considered financial in-
struments in the light of the current Directive on Markets
in Financial Instruments (so called MiFID II) at the EU
level and national acts that implemented relevant provi-
sions of MiFID II (in Poland it is the Act on Trading in
Financial Instruments). Since neither the EU nor Polish
legislator provided a clear answer to that question, some
indications can be found only in official statements of reg-
ulatory authorities and the doctrine, which however are
not always consistent with each other. Furthermore, the
Member States used different legislative techniques in the
process of implementing MiFID II so the nomenclature
can differ.

The article discusses the diverse approaches to crypto-as-
sets in the interpretation of the EU and Polish legislation
concerning financial instruments as well as implications
of such differences.
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Introduction

Together with the emergence of Bitcoin and the underly-
ing blockchain technology, the new class of assets — cryp-
to-assets — has developed. As the term itself indicates, the
very fundament of crypto-assets is advanced cryptogra-
phy that enables secure execution of transactions. They
can be defined as digital assets which utilize cryptogra-
phy, peer to peer networks, and a public ledger to regulate
the generation of new units, verify the transactions, and
secure the transactions without the intervention of any
intermediary [Caponera, Gola 2019, p. 5]. For better un-
derstanding of the term and differentiation of the variety
of crypto-assets, in the literature the following classifica-
tion was introduced: cryptocurrencies (serving as means
of exchange, store of value, and unit of account), crypto
commodities (used to provide services or functionalities)
and crypto tokens (that represent participations in real
physical undertakings, companies, or earnings streams,
or an entitlement to dividends or interest payments)
[Burniske, Tatar 2017 p. 8].

Similar classification has been applied by the Swiss regula-
tor - Financial Market Supervisory Authority (FINMA) in
the document that can be considered the first and relatively
comprehensive official statements on how to understand
crypto-assets and how to apply to them national regula-
tions on financial instruments. As a reaction to increasing
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number of ICOs (Initial Coin Offerings)' and transactions
involving cryptocurrencies, on 16 February 2018 FINMA
published guidelines on how it intends to apply financial
market legislation in handling enquiries from ICO organ-
isers. The main purpose of the guidelines was to indicate
which of the crypto-assets existing on the market can be
considered as financial instruments and therefore subject
to the Swiss Financial Market Infrastructure Act. FINMA
defined tokens as blockchain-based units issued by the
ICO organizer and divided them into three groups:

1. payment tokens (cryptocurrencies),

2. utility tokens,

3. asset tokens,
stating that only the last ones will always be treated as
financial instruments [2018, p. 3]. Very similar approach
was later introduced by the EU regulator - European Se-
curities and Markets Authority (ESMA). I argue that this
approach has a chance to become a standard in the de-
velopment of legal regulations concerning crypto-assets
since, within the EU single market, the standardisation of
terms and provisions is a natural and positive tendency.
On the other hand, thanks to the legislative technique
used in MiFID II [Directive 2014/65/EU of the European
Parliament and of the Council of 15 May 2014 on markets
in financial instruments and amending Directive 2002/92/
EC and Directive 2011/61/EU’ that gave the EU Member
States freedom to choose means and methods to achieve
the goals set out in the Directive, the Member States have,
with varying intensity and unambiguity, transposed EU
standards into national regulations differently. Conse-
quently, their interpretations of the term ‘financial in-
struments’ are not consistent. Using the example of the
Polish definition of financial instruments adopted in the
Act on Trading in Financial Instruments [Journal of Laws
of 2005, no. 183, item 1538], in this article I would like to
present how the differences in nomenclature can hamper

! Initial Coin Offering means using digital tokens to raise
capital for a venture. It is an open call for funding to raise
money through cryptocurrencies (an “(...) open call, through
the Internet, for the provision of cryptocurrencies in exchange
for tokens generated through smart contacts and relying on the
blockchain technology, allowing the pledger to enjoy an ex-
clusive right or reward or financial claim (...)”, in: Adhami S.,
Giudici G., Martinazzi S. (2018), Why Do Businesses Go Cryp-
to? An Empirical Analysis of Initial Coin Offerings, “Journal of
Economics and Business”, vol. 100, p. 66. Due to the format of
this article, the legal qualification of ICO is not discussed here.

the standardisation process, resulting in an even more ur-
gent need of intervention of a relevant legislator.

ESMA’s approach

On 9 January 2019, ESMA published a comprehensive
statement on the phenomenon commonly known as an
Initial Coin Offerings (ICOs) and crypto-assets. Attention
was paid mainly to the problem of the lack of transparent
rules defining whether and which laws apply to these is-
sues and the high level of risk associated with fraud, cy-
ber-attacks, money laundering and market manipulation
with regard to crypto-assets. Therefore, as ESMA stated in
its Advice, key consideration for regulators was the legal
status of crypto-assets, as it determines whether relevant
legal provisions are likely to apply, and if so — which ones.

According to the document, crypto-assets are a type of
private assets that depends primarily on cryptography
and Distributed Ledger Technology (DLT) as part of their
perceived or inherent value that is not issued nor guar-
anteed by any central bank. There are a wide variety of
crypto-assets, ranging from so-called cryptocurrencies or
virtual currencies, like Bitcoin, to so-called digital tokens
issued through Initial Coin Offerings. Some crypto-assets
have attached profit or governance rights while others
provide some consumption value. Others are meant to
be used as a means of exchange and many have hybrid
features [ESMA 2019, p. 4].

ESMA in its Advice focused primarily on the legal qual-
ification of crypto-assets under MiFID II as a financial
instrument. Financial instruments are defined in Article
4(1) (15) of MiFID II as those “instruments specified in
Section C of Annex I These are i.e. ‘transferable secu-
rities, ‘money market instruments, ‘units in collective
investment undertakings’ and various derivative instru-
ments. In order to determine whether crypto-assets can
be included in any of those groups, ESMA divided them
into four categories:

1. investment-type,

2. utility-type,

3. payment-type and hybrids of investment-type,

4. utility-type and payment-type.
ESMA observed that crypto-assets can have different fea-
tures and purposes. “Some crypto-assets, sometimes re-
ferred to as ‘investment-type’ crypto-assets may have some
profit rights attached, like equities, equity-like instruments
or non-equity instruments. Others, so-called ‘utility-type’
crypto-assets, provide some ‘utility’ or consumption



rights, e.g., the ability to use them to access or buy some of
the services/products that the ecosystem in which they are
built aims to offer. Others, so-called ‘payment-type’ cryp-
to- assets, have no tangible value, except for the expecta-
tion they may serve as a means of exchange or payment to
pay for goods or services that are external to the ecosystem
in which they are built. Also, many have hybrid features or
may evolve over time” [ESMA 2019, p. 8].

ESMA decided that pure payment-type and utility-type
tokens will almost certainly not be considered as financial
instruments but investment-type ones and hybrids can be
considered as transferable securities under MiFID II. As
a consequence, the offering of those type of crypto-assets
will fall under the scope of all relevant EU regulations
concerning business activity on financial markets. The
Advice further provides interested entities with a list of
potentially applicable legal provisions, besides MiFID II,
like e.g.:

— The Prospectus Directive,

- The Transparency Directive,

- The Market Abuse and Short-Selling Regulation,

— The Settlement Finality Directive,

- The Central Securities Depositories Regulation etc.
Interestingly, in order to determine the legal qualification
of crypto-asses thus organised in specific Member States,
ESMA undertook a survey among national regulators.
After receiving from ESMA a sample of 6 different cryp-
to-assets thoroughly described, the regulators were to
decide whether according to the national laws, the cryp-
to-assets could be qualified as financial instrument. The
responses varied among regulators from 29 countries (27
EU Member States— Poland did not provide answers to
the survey, Lichtenstein and Norway). Most of them con-
firmed that investment-type crypto-assets are financial
instruments under national laws and pure payment-type
or pure utility-type ones are not. The assessments regard-
ing hybrid-type crypto-assets varied significantly.
Importantly, the vast majority of the regulators did not
believe that any national rules in place would capture any
of the six case studies.

Crypto-assets under the Polish Act
on Trading in Financial Instruments

ESMA did not provide any explanation in its Advice why
Poland did not participate in the survey. One of the rea-
sons (apart from possible negligence) can be the difficulty

to assess whether any of the crypto-assets are financial
instruments under Polish laws.

The basic legal definition of financial instruments in Pol-
ish regulations of capital markets, is included in the Act
on Trading in Financial Instruments. According to the
Article 2 paragraph 1 of the Act, financial instruments
within the meaning of the Act are: securities (also bills of
exchange and checks, which, however, Article 1 of the Act
excludes from its scope) and financial instruments that
are not securities, among which are listed:

- units of participation in collective investment

institutions,

- money market instruments,

- derivatives related to the transfer of credit risk,

— contracts for difference,

— options,

- futures,

- swaps,

— forward contracts,

- other derivatives meeting the requirements speci-

fied in this provision.

In professional literature, it has been pointed out that the
definition of a financial instrument included in the Act
is of a technical nature. It does not determine a uniform
construction of property rights defined as financial instru-
ments in the Polish civil law [Sojka 2015, p. 17].

As it was mentioned above, ESMA by classifying cer-
tain types of crypto-assets, namely investment-type and
hybrids as financial instruments, determined that they
should most likely be treated as transferable securities.
And as in MiFID II, this term is defined as “any oth-
er securities giving the right to acquire or sell any such
transferable securities or giving rise to a cash settlement
determined by reference to transferable securities, cur-
rencies, interest rates or yields, commodities or other
indices or measures’, in Poland the legal definition of
securities is significantly different and has a long history
and legal tradition. Therefore, not only there is a ‘numerus
clausus’ rule regarding securities (disputable however in
the doctrine), which practically means that new types of
securities can be created only by means of a legal act, but
also the Article 3 paragraph 1 of the Act on Trading in
Financial Instruments defines securities simply by giving
a list of their possible types. Having also in mind that
securities can only have one of three possible forms in
Polish legal system: document, book entry form or oth-
er in accordance with separate provisions, it seems that
without the intervention of the legislator, the qualification
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of crypto-assets as securities under Polish law will be im-
possible. In the meantime, there is no official statement of
the Polish Financial Supervision Authority (Komisja Na-
dzoru Finansowego- KNF) determining legal character of
crypto-assets, regardless of their type or purpose. Avail-
able communications or press releases of KNF concerning
cryptocurrencies and ICOs are rather aimed at deterring,
indicating risks, uncertainties and possible administrative
and criminal sanctions if the competent authorities rec-
ognize that the activity in the field of crypto-assets was
conducted in breach of law?.

Conclusions

Growing interest in investing in crypto-assets on financial
markets combined with the lack of comprehensive regu-
lation of this phenomenon both in the EU and national
law, made the competent regulatory authorities responsi-
ble for informing the market how they intend to evaluate
activities in this area and recognize possible violations of
financial market laws. As it was presented in the article,
such documents gave the first semi-binding, yet official,
definitions of crypto-assets and attempts to classify them.
Importantly, universal formulas to determine their legal
qualification were proposed, namely economic function
of the crypto-assets, what enabled the assessment whether
they can be treated as financial instruments.

However, in my opinion there are more far-reaching
implications of these actions. To begin with, it means
that 9 years after the emergence of the first crypto-asset
(Bitcoin) and the lack of universal qualifications and defi-
nitions in legal provisions, the regulators have decided
to clarify uncertainties as to the application of legal pro-
visions on financial instruments themselves in order to
protect investors and the market. In this way, even though
any guidelines, reports or official statements cannot be

2 Examples: Komisja Nadzoru Finansowego (2018), Komu-
nikat w sprawie funkcjonowania gietd i kantorow kryptowalut
[online], www.knf.gov.pl/?articleld=61994&p id=18, access
as of 30 April 2019; Komisja Nadzoru Finansowego & Naro-
dowy Bank Polski, Uwazaj na kryptowaluty [online], www.
uwazajnakryptowaluty.pl, access as of 30 April 2019; Komisja
Nadzoru Finansowego (2017), Komunikat w sprawie sprze-
dazy tzw. monet lub tokenéw (Eng. Initial Token Offerings —
ITOs or Initial Coin Offerings - ICOs) [online], www.knf.gov.
pl/o_nas/komunikaty?articleld=60178&p id=18, access as of
30 April 2019.

regarded as legally binding, they will have a great (and
hopefully positive) impact on markets of crypto-assets.

On the other hand, the issuance of the ESMAs Advice
will not significantly allay the doubts of the participants
of crypto-markets. The differences in the methods of im-
plementing the definition of financial instruments from
MiFID II in the Member States, as it was presented on
the Polish example, can create further uncertainties and
interpretation problems. Fortunately, similar formulas
of assessing whether a given crypto-asset is a financial
instrument have begun to be created by national author-
ities. Even this, however, will not rule out completely the
urgent necessity to change the existing legislation or add
provisions to respond to the unique characteristics of
the sector, e.g. the decentralized nature of the underlying
technology, risk of forks, and the custody of the assets.
Hopefully, the complex regulation on crypto-assets will
be introduced at the European level, because differences
in regulations and interpretations resulting from different
assumptions of the European and national legislator may
lead to different conclusions as to the scope of the provi-
sions on financial instruments. From the perspective of
the fundamental principles of the EU single market, this
phenomenon should be assessed as extremely negative.
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